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LETTER  OF  TRANSMITTAL 


Congress  of  the  United  States, 

Committee  on  the  Judiciary, 

House  of  Eepresentatives, 
Washington,  B.C.,  December  28, 1978. 
Hon.  Peter  W.  Kodino,  Jr., 
Chairmam,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives,  Washington,  B.C. 

Dear  Mr.  Chairman  :  This  formal  report  is  submitted  to  the  Com- 
mittee on  the  Judiciary  on  behalf  of  a  study  mission  to  Germany,  Italy, 
and  England  from  December  7-17, 1978. 

The  purpose  of  the  trip  was  to  obtain  facts  and  information  which 
would  assist  the  members  in  considering  legislation  and  exercising 
oversight  of  certain  matters  within  the  jurisdiction  of  the  Commit- 
tee. The  subjects  studied  are  as  follows :  diplomatic  immunity ;  immu- 
nity of  sovereign  states:  criminal  and  civil  jurisdiction  under  the 
Xorth  Atlantic  Treaty  Organization  Status  of  Forces  Agreement  and 
related  agreements ;  international  copyright  experience,  including  per- 
formance rights,  moral  rights,  and  droit  de  suite ;  employee-inventor 
patent  rights :  legal  aid  and  assistance ;  litigation  costs  and  fee-shift- 
ing; the  English  Masters  system:  administration  tribunals;  airplane 
crash  litigation  and  terromism. 

I  am  hopeful  that  the  formal  report  will  be  of  assistance  to  the  mem- 
bers in  the  exercise  of  their  legislative  and  oversight  duties  both  as 
Members  of  the  Judiciary  Committee  and  as  Members  of  Congress. 
Sincerely, 

George  E.  Danielson, 
Chairm,-an,  Subcommittee  on  Administrative  Law 

and  Governmental  Relations, 

(III) 
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I.  INTRODUCTION 

On  December  7,  1978,  a  delegation  of  Judiciary  Committee  mem- 
bers departed  from  Washington,  D.C.  on  a  study  mission  to  Germany, 
Italy,  and  England. 

The  bipartisan  delegation  consisted  of  the  following  members  of 
the  Committee  on  the  Judiciary:  George  E.  Danielson  (chairman  of 
the  delegation),  Eomano  L.  Mazzoli,  Herbert  E.  Harris  II,  Tom 
Railsback,  Carlos  J.  Moorhead,  and  Harold  S.  Sawyer.  Accompany- 
ing the  delegation  was  Benjamin  S.  Rosenthal,  a  member  of  the  In- 
ternational Relations  Committee. 

The  purpose  of  the  trip  was  to  obtain  facts  and  information  which 
would  assist  the  members  in  considering  legislation  and  exercising 
oversight  of  certain  matters  within  the  jurisdiction  of  the  Committee. 
The  subjects  explored  during  the  trip  were  as  follows:  diplomatic 
immunity;  immunity  of  sovereign  states;  criminal  and  civil  jurisdic- 
tion under  the  NATO  Status  of  Forces  Agreement  and  related  agree- 
ments; international  copyright  experience,  including  performance 
rights,  moral  rights,  and  droit  de  suite;  employee-inventor  patent 
rights ;  legal  aid  and  assistance ;  litigation  costs  and  fee-shifting ;  the 
English  Masters  system ;  administrative  tribunals ;  airplane  crash  liti- 
gation ;  and  international  terrorism. 

The  meetings  were  held  in  Munich,  Germany  (December  8) ;  Rome, 
Italy  (December  11-13);  and  London,  England  (December  13-16). 
The  delegation  returned  to  Washington,  D.C.  on  December  17. 

The  members  of  the  study  mission  wish  to  express  their  deep  ap- 
preciation to  the  members  of  the  legal,  military,  and  diplomatic  com- 
munities who  met  with  them  in  each  of  the  countries,  and  are  very 
grateful  for  the  hospitality  which  was  extended  to  them.  In  addition, 
they  wish  to  acknowledge  the  invaluable  assistance  provided  by  the 
Department  of  State,  the  U.S.  Air  Force,  and  by  the  various  U.S. 
Ambassadors  and  their  staffs.  Their  cooperation  contributed  sub- 
stantially to  the  success  of  the  trip. 
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11.  CHRONOLOGY  OP  EVENTS 

The  following  is  a  chronology  and  brief  descriptive  summary  of 
the  major  meetings  which  occurred  during  the  study  mission. 

Munich,  Germany 

On  December  8,  the  members  received  extensive  briefings  at  the 
United  States  Consulate  by  Mr.  Gerard  F.  Charig  (Attorney,  Over- 
seas Officer,  Civil  Division,  U.S.  Department  of  Justice),  Dr.  Joseph 
Kotsch  (Senior  Officer  in  charge  of  Substantive  Criminal  Law,  Bavar- 
ian State  Ministry  of  Justice),  Mr.  Ulrich  C.  Kallmann  (Chief,  Legal 
Section,  German  Federal  Patent  Office),  and  LTC  Kobert  D.  Hamel 
(Chief,  U.S.  Army  Claims  Service,  Europe). 

Mr.  Charig,  who  was  accompanied  by  a  German  lawyer,  Mr.  Joachim 
Werner,  explained  his  own  role  as  the  legal  coordinator  for  approxi- 
mately 200  U.S.  cases  pending  in  European  courts.  Mr.  Charig  retains 
and  directs  local  counsel,  maintains  U.S.  policies,  reviews  legal  posi- 
tions and  defenses,  locates  and  deposes  witnesses.  His  office  seeks 
money  due  to  the  United  States  and  its  citizens,  and,  where  the  United 
States  may  be  liable,  seeks  to  defend  and  reduce  the  claims  against  it. 
He  explained  legal  developments  which  are  restricting  the  theory  of 
"sovereign  immunity,"  thereby  increasing  the  liability  of  sovereign 
states  for  certain  commercial  activities. 

Mr.  Charig  also  briefed  the  delegation  on  costs  of  litigation  in 
Germany,  the  German  legal  aid  system,  appellate  review  of  criminal 
sentences,  the  resolution  of  minor  disputes,  and  the  immunity  of 
diplomats. 

Dr.  Joseph  Kotsch,  an  officer  at  the  Bavarian  State  Ministry  of 
Justice,  discussed  the  West  German  experience  with  terrorism  and 
the  legislative  initiatives  by  the  government  to  curb  terrorist  acts. 
(See  app.  4(b)  for  translation  of  his  statement.)  Besides  increasing 
the  penalties  for  terrorist  acts  the  German  government  has  expanded 
the  list  of  activities  which  are  defined  as  criminal.  There  have  also 
been  procedural  changes  expanding  pretrial  confinement,  searches  for 
terrorists,  exclusion  of  terrorist  defense  counsel,  and  establishing  con- 
trol posts  to  ascertain  identities  of  persons.  Dr.  Kotsch  emphasized  the 
international  connections  between  terrorists,  and  the  need  for  clearer 
lines  of  responsibility  within  the  German  states  and  the  Federal 
government,  and  for  cooperation  between  sovereign  states  to  deter 
terrorism. 

Mr.  Hallmann  of  the  German  Federal  Patent  Office  discussed  the 
German  system  of  inventors'  right.  The  true  inventor  must  be  named 
in  each  application  for  a  patent.  Most  inventions  are  by  employees, 
but  patent  applications  are  usually  filed  by  the  employer.  An  employee 
invention  which  is  a  "service"  invention  can  result  in  the  employee 
receiving  a  fair  share  of  compensation  for  the  invention  based  on  the 
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commercial  value  of  the  invention,  the  task  of  the  employee,  and  the 
participation  by  the  employer  in  the  invention.  An  arbitration  board 
has  been  established  in  the  Patent  Office  to  reduce  litigation  on  patents 
and  to  encourage  settlement  through  an  informal  proceeding.  ^lost  of 
the  cases  are  settled  by  the  board,  which  is  composed  of  two  members 
appointed  by  the  Patent  Office,  and  one  member — a  lawyer — ap- 
pointed by  the  Ministry  of  Justice.  Two  additional  members  may  be 
requested — one  representing  the  employee  and  one  representing  the 
employer. 

Lt.  Col.  Robert  D.  Hamel,  Chief  of  the  U.S.  Army  Claims  Serv- 
ice for  Eumpe,  discussed  the  administration  of  military  claims,  par- 
ticularly under  the  NxVTO  Status  of  Forces  Agreement.  Claims  against 
the  Unite<:l  States  include  damage  to  land  and  sti-uctures  (maneuvers) 
and  tort  claims  (eg.  traffic  accidents,  and  intentional  or  negligent 
torts) .  In  1977  the  United  States  paid  approximately  13  million  dollars 
for  maneuvers  and  approximately  6  million  dollai*s  for  toi-ts.  This  rep- 
resents a  continuing  increase  since  1074  based  on  the  larger  vscale  of  the 
multi-national  NATO  maneuvei*s. 

After  the  morning  briefing,  the  delegation  attended  a  hmcheon  semi- 
nar on  the  German  experience  in  providing  a  performance  right  in 
sound  recordings.  The  German  system  was  one  of  the  earliest  Western 
European  systems  which  provided  such  a  right.  Presently  the  Com- 
mittee on  the  Judiciary,  is  studying  the  subject.  During  the  95th  Con- 
gress, Representative  Danielson  introduced  legislation  to  create  such 
a  right  (H.R.  6068).  Concurrently,  the  U.S.  Copyright  Office  has  con- 
ducted a  study  on  the  issue.  ("Perfoi*mance  Rights  in  Sound  Record- 
ings," printed  by  the  Committee  on  the  Judiciai-y,  95th  Cong.,  Serial 
No.  15.)  In  addition  to  the  Congressional  delegation,  the  host  and  par- 
ticipants were:  Hans  Hugo  VonRauscher,  Legal  Advisor,  Interna- 
tional Federation  of  Phonogi-ams  and  Videograms ;  Dr.  Herbert  Thu- 
row,  Dii^ector,  German  Record  Manufacturors;  and  Professor  H.  C. 
Eugen  Ulmer,  Director,  Max-Planck-Institute  Fur  Auslandisches  and 
Internationales  Patent  Urheber-Und,  Wettbewerbrecht. 

Rome,  Italy 

On  Monday,  December  11,  1978,  the  delegation  arrived  in  Rome, 
Italy,  where  they  were  briefed  by  Ambassador  Richard  N.  Gardner. 
The  Ambassador  discussed  the  Italian  political  and  economic  situation, 
including  the  role  of  the  Italian  Communist  Party  (the  largest  com- 
munist party  outside  communist  countries) .  At  the  time  of  the  brief- 
ing the  Italian  Government  was  on  the  eve  of  deciding  whether  to  join 
the  European  Monetary  System  (EMS) — a  system  to  align  the  cur- 
rency of  the  nine  Common  Market  countries  and  to  pei-mit  those  coun- 
tries no  more  than  21/2  percent  inflation  variation.  On  the  next  day, 
December  12,  Italy  announced  its  decision  to  join  the  E.M.S.  Other 
Embassy  officials  present  at  the  Ambassador's  briefing  were :  H.  Allen 
Holmes  (Minister-Counselor,  Deputy  Chief  of  Mission) ,  Michael  Cal- 
ingaert  (Minister-Counselor,  for  Economic  and  Commercial  Affairs), 
and  Alan  W.  Ford  (Counselor  for  Political  Affairs) . 

On  Tuesday,  December  12,  a  briefing  was  held  at  the  American  Em- 
bassy on  the  subjects  of  terrorism  and  claims  against  the  ITnited  States. 


In  addition  to  Messrs.  Holmes  and  Ford,  Embassy  personnel  included 
Alton  L.  Jenkins,  Counselor  for  Commercial  Affairs,  and  Captain 
Oliver  Price,  U.S.  Navy-U.S.  Sending  State  Officer.  Mr.  Ford  dis- 
cussed the  new  criminal  laws  to  aid  in  tlie  apprehension  of  terrorists — 
e.g.,  new  procedures  to  allow  police  rather  than  only  magistrates  to 
question  arrestees,  procedures  for  searches  and  arrests  without  war- 
rants, new  crimes  of  conspiracy  (i.e.,  association  of  armed  bands)  and 
possession  of  most  weapons.  Varying  reimbursement  arrangements 
and  insurability  for  damages  to  personal  property  of  military  and 
civilian  personnel  which  are  caused  by  "popular  tumults"  were  men- 
tioned by  Embassy  personnel  as  problems  related  to  terrorism. 

Captain  Price  discussed  the  status  of  litigation  against  the  United 
States  in  Italy.  Approximately  140  cases  are  now  pending  there,  in- 
cluding about  60  involving  Italian  employees  who  are  claiming  cost 
of  living  increases.  Most  cases  which  are  brought  at  the  praetura 
level  (the  lowest  court)  are  lost  by  the  United  States,  which  rarely 
asserts  the  defense  of  sovereign  immunity.  The  United  States  seldom 
appeals  these  cases  due  to  the  costliness  of  the  appeal,  although  Cap- 
tain Price  stated  his  belief  that  the  United  States  would  likely  prevail 
on  appeal.  One  reason  for  the  costliness  of  a  court  proceeding  is  that 
under  the  Italian  legal  system,  the  winning  party  is  entitled  to  reim- 
bursement of  attorneys'  fees  and  attendant  judicial  costs  at  the  con- 
clusion of  the  case.  Many  cases  are  settled,  and  the  U.S.  Department 
of  Justice  has  authorized  procedures  for  administrative  settlements 
of  meritorious  labor  claims  by  Italian  employees  of  the  U.S.  Forces. 
Prior  to  the  rendering  of  a  court  judgment,  an  administrative  settle- 
ment can  be  made  provided  that  the  claimant  agrees  to  withdraw 
his  suit  with  prejudice.  The  settlement  may  include  interest  and 
"reevaluation"  on  amounts  due,  and  legal  expenses  and  fees  which 
are  due  and  owing  under  Italian  law. 

During  the  morning  of  December  13,  the  delegation  met  at  the 
American  Embassy  with  four  experts  in  the  copyright  field:  two 
Italian  Government  officials  from  the  Ministry  of  Justice — Dr.  Giam- 
piero  Catalini,  Deptuy  Director  of  the  Office  of  Literary,  Artistic, 
and  Scientific  Property,  and  his  assistant.  Dr.  Marina  Fantauzzi 
Monetti ;  and  two  private  experts — Professor  Mario  Fabiani,  Editor 
of  the  quarterly  copyright  magazine  "II  Diritto  di  Autore",  and  Dr. 
Luigi  Conte,  Director  General  of  SIAE  (Italian  Society  of  Authors 
and  Editors). 

In  Italy,  creators  of  original  works  have  many  rights  which  do 
not  exist  in  the  United  States.  An  author  of  a  book,  play,  graphic  and 
sculptural  work  has  the  "moral  right"  to  control  the  later  use  of  his 
work,  to  achieve  attribution  of  his  work,  and  to  avoid  its  distortion 
This  moral  right  is  inalienable,  and  is  retained  by  the  author  even 
after  the  assignment  of  the  exclusive  rights  of  economic  utilization 
of  the  work.  This  longstanding  Italian  right  has  been  recognized 
in  international  law  through  the  Berne  Convention  (1971).  The 
Italian  Government  is  now  in  the  process  of  ratifying  the  final  part 
of  this  convention.  Many  claims  have  been  brought  and  enforced  in 
Italy  under  the  moral  rights  legislation.  Similar  legislation  has  been 
introduced,  but  not  enacted,  during  the  95th  Congress. 

Italian  law  also  provides  for  the  droite  de  suite  or  right  of  resale 
to  the  creator  whenever  a  work  in  the  figurative  arts  (eg.,  paintings, 


sculptures,  drawings,  or  prints)  increases  in  price  between  the  original 
sale  and  a  subsequent  public  sale.  The  creator,  by  formula,  is  entitled 
to  a  certain  percentage  of  that  increase,  and  of  each  subsequent  public 
sale.  The  percentages  range  from  1  percent  to  10  percent  of  the  profit. 
This  right  will  be  extended  to  manuscripts  under  the  Berne  Conven- 
tion. The  difficulty  of  enforcing  this  right  was  noted  by  the  panelists, 
particularly  when  the  prior  purchase  was  at  a  private  auction,  and 
it  becomes  difficult  to  confirm  the  amount  of  the  prior  sale.  The  en- 
forcement of  droite  de  suite  is  further  limited  since  authors  and  the 
organizations  representing  them  are  not  pressing  for  this  right.  One 
other  concern  expressed  by  the  panelists  was  the  need  to  legislate 
rights  related  to  reprography  of  books  and  the  sale  of  tapes. 

Later  that  day  Members  of  the  Congressional  delegation  attended 
an  audience  with  Pope  .John  Paul  II,  and  were  greeted  by  the  pontiff. 

Ix)ND0N,  England 

On  Thursday  morning,  December  14,  the  delegation  attended  a 
briefing  at  the  American  Embassy  in  London,  England.  Ambassador 
Kingman  Brewster  advised  the  Members  on  the  important  coopera- 
tive relationship  between  the  United  States  and  the  United  Kingdom, 
including  the  valuable  effect  of  the  relationship  on  global  issues.  The 
Ambassador  discussed  the  British  political  and  economical  situation, 
including  the  pending  vote  of  confidence  scheduled  in  Parliament 
for  that  evening.  The  economic  sanctions  policy  for  violations  of  the 
five  percent  wage  and  price  ceilings  has  been  very  unpopular,  and 
two  votes  critical  of  the  policy  had  passed  Parliament  on  December 
13.  (The  vote  of  confidence  on  December  14  passed.)  Despite  its  un- 
popularity the  sanctions  policy  has  had  the  effect  of  decreasing  the 
inflation  rate,  from  a  high  of  24  percent  in  1975  to  8  percent  in  1978. 

The  question  of  the  Ignited  Kingdom  adopting  the  European  Mone- 
tary System  (EMS),  as  Italy  had  just  agreed  to  do,  was  raised.  Em- 
bassy staff  present  at  this  briefing  included  the  Hon.  Edward  J. 
Streator,  Deputy  Chief  of  Mission;  Robert  J.  Morris,  Minister  of 
Economic  and  Commercial  Affairs:  and  Timothy  E.  Roddy,  Second 
Secretary  of  the  Embassy. 

On  Thursday,  the  delegation  attended  a  luncheon  seminar  on  per- 
formance royalties  which  was  arranged  by  the  International  Federa- 
tion of  Producers  of  Phonograms  and  Videograms  (IFPI).  Among 
the  participants  were  Mr.  Stephen  Stewart,  Director  General  of  the 
IFPI;  Mr.  Ian  Thomas,  Deputy  Director  General  (IFPI) ;  Ms.  Gil- 
lian Davies,  Assistant  Director  General  for  International  Affairs 
(IFPI) :  Mr.  Edward  Thompson,  Consultant  (IFPI)  ;  Messrs.  Alan 
Holt  and  Victor  Tarnofsky.  Board  of  Trade,  Industrial  Property  and 
Copyright  Department  (London)  ;  and  Mr.  Albert  Gilbert,  Director, 
Phonographic  Performance  Limited. 

The  last-mentioned  organization  is  responsible  for  collecting  and 
distributing  money  which  is  due  and  owing  from  performance  royal- 
ties. Britain,  as  do  West  Germany  and  55  other  countries,  grants  a 
performance  right  to  sound  recordings.  The  United  States  does  not. 
but  has  been  considering  legislation  (H.R.  6063 — 95th  Congress)  to 
grant  such  a  right.  The  Ignited  States,  through  the  94th  Congress 


copyright  law  revision,  expanded  copyright  protection,  but  did  not 
include  the  right  to  display,  perform,  or  play  sound  recordings  pub- 
licly. Broadcasters  do  pay  royalties  to  the  composers  of  musical  com- 
positions which  are  performed  on  sound  recordings,  but  the  compos- 
er's copyright  is  separate  from  that  of  the  record  producer  or  per- 
former. 

In  Britain  the  record  producer,  not  the  performer,  enjoys  the  only 
legal  right  to  British  performance  royalties  for  sound  recordings. 
(In  West  Germany,  the  performer  is  the  right  holder  and  the  record 
producer  has  subsidiary  rights.)  However,  the  British  producers  have 
agreed  to  split  the  sums  with  the  performers  (67V^  percent  to  pro- 
ducers, 20  percent  to  performers,  and  121/^  percent  to  musicians).  The 
British  participants  in  the  seminar  noted  that  the  United  States,  which 
is  a  major  exporter  of  popular  music,  does  not  receive  any  financial 
remuneration  from  the  extensive  use  of  such  recordings  in  Western 
Europe  because  it  has  not  granted  performance  rights.  It  was  noted 
that  such  rights  also  exist  in  Latin  America,  Japan,  and  India,  and 
that  experience  demonstrates  that  it  can  work. 

During  the  afternoon  of  December  14,  the  Congressional  delegation 
met  with  distinguished  representatives  of  the  British  legal  system  to 
discuss  the  British  experiences  with  masters,  the  provision  of  legal 
services,  fee-shifting  and  costs  of  litigation.  Presentations  were  made 
by  Master  I.  H.  Jacob  (Senior  Master,  Queens  Bench  Division)  ;  Mr. 
David  Edwards  (Secretary  for  Legal  Aid,  the  Law  Society),  accom- 
panied by  Mr.  Paul  Leach  (Deputy  Secretary-General,  the  Law  Soci- 
ety) ;  and  Mr.  Timothy  Stow  (Member,  Bar  Council  Committee  on 
Fees  and  Legal  Aid).  The  presentations  were  very  timely  because  of 
recent  developments  in  both  the  United  States  and  the  United  King- 
dom. The  British  are  now  in  the  process  of  reassessing  their  legal  sys- 
tem and  particularly  the  delivery  of  legal  services  through  the  study  of 
the  prestigious  Royal  Commission  on  Legal  Services.  Evidence  is  being 
presented  to  the  Commission  by  several  hundred  individuals  and  orga- 
nizations, including  the  Law  Society  and  the  Bar  Council.  The  Royal 
Commission,  which  commenced  its  work  in  July  1976,  is  expected  to 
issue  a  report  in  1979.  The  information  developed  by  the  Commission 
should  be  of  value  to  the  Committee  on  the  Judiciary  as  it  assesses 
the  issues  of  civil  legal  aid  through  the  Legal  Services  Corporation  (a 
federally  funded  private  organization),  of  the  administration  of  the 
criminal  legal  aid  system  through  the  Criminal  Justice  Act  (18  U.S. 
Code  3006A),  and  of  the  concept  of  fee-shifting,  which  is  the  excep- 
tion to  the  "American  rule"  that  each  party — winner  or  loser — pays  his 
own  legal  fees. 

Another  very  timely  subject,  which  was  discussed  on  December  14  and 
followed  by  a  field  visit  on  December  15,  was  the  English  experience 
with  masters.  The  field  visit  consisted  of  a  short  briefing  in  chambers 
at  the  Royal  Courts  of  eJustice,  presentation  of  the  congressional  dele- 
gation to  all  the  masters,  and  actual  sitting  on  the  bench  for  disposition 
of  the  morning's  calendar.  The  Committee  on  the  Judiciary  has  been 
considering  legislation  (S.  1613-95th  Cong.)  to  expand  the  role  of 
magistrates,  who  are  judicial  officers  somewhat  analogous  to  the  Eng- 
lish masters.  Master  Jacob,  who  is  the  Senior  Master  of  the  Queens 
Bench  Division,  discussed  the  development  of  the  use  of  masters.  There 
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are  presently  eight  masters  of  the  Queens  Bench,  each  of  whom  has  had 
legal  training  and  experience.  They  are  judicial  officers  who  generally 
exercise  the  authority  of  a  judge  in  chambers.  Their  jurisdiction  has 
both  statutory  and  consensual  bases,  and  their  business  is  conducted  in- 
formally and  expeditiously.  Since  there  is  a  broad  right  of  appearance 
before  masters,  clerks  and  paralegals  rather  than  the  legal  profession 
often  make  presentations  before  the  masters. 

Masters  have  several  duties  including  arranging  matters  for  trial. 
However,  they  also  can  issue  dispositive  motions,  such  as  a  judgment 
of  a  dismissal.  Kecent  annual  statistics  are  impressive.  (3f  approxi- 
mately 190,000  writs  of  issue  in  England  and  Wales,  only  1%  of  these 
came  to  trial  before  a  judge.  Masters  in  London  handled  80,000  sum- 
monses and  60,000  exparte  mattei*s.  Only  2%  of  the  cases  before  a  mas- 
ter are  appealed ;  about  half  of  these  ai)peals  were  successful,  often  due 
tx)  the  presentation  of  new  information.  Master  Jacob  recommended 
that  United  States  study  the  use  of  mastei-s  as  a  technique  for  speedier 
justice  in  civil  matters. 

Mr.  David  Edwards,  Secretary  for  Legal  Aid  for  the  Law  Society, 
discussed  the  legal  aid  systems  existing  in  England,  Wales,  Scotland, 
and  Northern  Ireland.  The  Law  Society,  which  is  the  organization  of 
solicitoi*s,  administei*s  the  civil  legal  aid  program,  now  codified  in  the 
Legal  Aid  Act,  1974.  In  England,  unlike  the  United  States,  the  civil 
legal  aid  model  is  primarily  judicare — i.e.,  the  use  of  private  solicitors 
and  barristers.  However,  there  are  approximately  30  law  centres  in 
England  and  Wales,  with  one-half  of  them  located  in  London.  Law 
centres  are  established  in  a  variety  of  ways — e.g.,  through  unions  and 
community  groups — but  generally  in  the  poorer  sections  of  a  city.  The 
Law  centres  are  primarily  financed  through  local  funds  and  charities, 
rather  than  through  the  central  government.  They  often  do  not  admin- 
ister a  means  test  or  seek  a  contribution,  unless  reimbursement  is  sought 
under  the  Law  Society's  Green  Form  Scheme  for  advice  and  assist- 
ance under  the  Legal  Aid  Act  of  1974.  Law  centres  are  structured  simi- 
lar to  the  staff  attorney  model,  which  is  the  primary  model  for  civil 
legal  aid  in  the  United  States.  The  staff  of  the  law  centres  may  include 
"lay  advisers"  (paralegals),  barristers,  and  solicitors.  Many  members 
of  the  legal  profession  volunteer  at  these  centres,  in  addition  to  the  sal- 
aried staff.  The  combination  of  law  centres  and  the  private  bar  seem? 
to  be  working  well  in  England. 

Mr.  Edwards  described  the  civil  legal  aid  program  as  good  in 
theory,  but  too  limited  in  its  application.  He  supported  the  Law  So- 
ciety's recommendation  to  the  Eoyal  Commission  on  Legal  Services 
that  the  standards  be  liberalized  so  that  75  percent  of  the  population 
will  be  eligible  for  civil  legal  aid  in  1979.  Inflation  has  eroded  the  pres- 
ent eligibility  standards  so  that  only  23  percent  of  the  population  are 
eligible,  compared  to  the  64  percent  who  were  eligible  in  1954.  Unlike 
the  American  system,  the  British  require  varying  contributions  to  the 
civil  legal  aid  program  from  some  of  the  eligible  clients,  where  feasible. 
Another  non-governmental  source  of  funding  includes  payment  to  the 
program  from  the  costs  and  damages  which  are  recovered  from  a  los- 
ing opponent,  since  in  England  the  losing  party  is  usually  liable  for  the 
le^al  fees  of  the  winner.  Both  of  these  sources  of  funding  have  been 
criticized  by  the  Law  Society  as  needing  some  modifications. 
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Mr.  Edwards  emphasized  several  positive  features  of  the  British 
system  of  civil  legal  aid :  the  choice  of  one's  lawyer,  a  uniform  stand- 
ard of  service  irregardless  of  means,  merits  test  by  which  members  of 
the  legal  profession — area  committees  on  legal  aid — examine  the 
grounds  for  taking  a  case  and  monitor  a  case,  particularly  when  the 
cost  exceeds  25  pounds.  The  Law  Society  also  has  a  voluntary  scheme 
under  which  a  solicitor  may  accept  an  initial  interview  of  up  to  half 
an  hour  and  not  charge  more  than  five  pounds.  This  arrangement  serves 
a  screening  function  by  which  meritless  cases  are  discouraged. 

Mr.  Edwards  briefly  discussed  the  criminal  legal  aid  system,  which 
is  a  comprehensive  system  based  on  the  judicare  delivery  model,  and 
having  an  eligibility  criteria  that  liberty  or  employment  are  in  jeop- 
ardy. In  1977,  60  percent  of  the  criminal  cases  were  handled  by  magis- 
trates' courts,  where  less  important  cases  are  held  under  summary 
procedure  without  a  jury ;  40  percent  of  the  criminal  proceedings  were 
held  in  the  Crown  Court,  where  the  more  serious  cases  are  tried  after 
indictment  and  with  a  jury.  Mr.  Edwards  expressed  frustration  that 
95  percent  of  the  trials  in  the  Crown  Court  were  criminal  legal  aid 
cases,  a  percentage  which  impacts  on  the  civil  caseload.  Prioritizing 
criminal  cases  ahead  of  civil  cases  has  presented  a  similar  congestion 
problem  in  the  United  States.  The  Law  Society  is  not  involved  in  the 
administration  of  criminal  legal  aid,  except  that  it  is  responsible  for 
assessing  bills  of  solicitors  and  counsel  who  have  acted  in  the  Magis- 
trates' Courts  (the  lower  courts).  The  claims  for  payment  for  work 
carried  out  under  legal  aid  in  higher  criminal  courts  is  assessed  by 
officers  of  the  courts — the  taxing  officer. 

Mr.  Timothy  Stow,  a  barrister  who  is  a  member  of  the  Bar  Council 
Committee  on  Fees  and  Legal  Aid,  discussed  costs  of  litigation  and 
legal  aid.  In  England,  the  legal  profession  is  divided  into  solicitors 
and  barristers.  The  former  are  known  as  "attorneys;"  the  latter  are 
known  as  the  "Bar"  or  "counsel."  Although  there  is  some  overlap  in 
their  work  they  are  two  branches  with  different  training  and  different 
duties.  One  of  the  questions  which  the  Royal  Commission  on  Legal 
Services  is  exploring  is  whether  there  is  a  need  for  such  distinct 
branches  within  the  legal  profession. 

While  the  solicitor  performs  general  legal  business  for  his  client, 
who  is  in  direct  contact  with  him,  the  barrister  gives  expert  legal 
opinions  to  the  solicitors  and  their  clients,  and  conducts  cases  in  court. 
A  barrister  is  a  specialist  in  advocacy — particularly  oral  presenta- 
tions— and,  except  for  the  lowest  civil  and  criminal  courts,  is  generally 
the  exclusive  branch  of  the  legal  profession  to  appear  in  court.  The  gov- 
erning body  of  the  solicitors  is  the  Law  Society ;  the  governing  body  of 
the  barristers  is  the  Senate  of  the  Inns  of  Court  and  the  Bar.  The  Bar 
Council,  of  which  Mr.  Stow  is  a  member,  consists  of  Senate  members 
who  are  elected  by  the  Bar  to  maintain  the  standards  and  independence 
of  the  Bar,  to  promote  and  improve  its  services,  and  to  represent  it 
with  other  organizations  and  in  matters  relating  to  the  administration 
of  iustice. 

Mr.  Stow  joined  Mr.  Edwards  in  noting  the  low  percentage  of  per- 
sons (approximately  25  percent)  who  are  eligible  for  civil  legal  aid, 
and  his  hope  that  the  eligfibility  standards  could  be  loosened  to  allow 
greater  representation.  He  contrasted  civil  legal  aid  to  criminal  legal 
aid  which  is  more  liberally  granted.  In  the  criminal  cases,  representa- 
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tion  is  usually  allowed  when  in  the  interest  of  justice,  and  although 
contributions  can  be  assessed,  they  rarely  are. 

Mr.  ytow  also  discussed  the  English  indemnity  rule  by  which  a 
successful  party  can  generally  recover  legal  costs  from  the  other  side 
through  a  taxation  process.  Costs  are  awarded  at  the  discretion  of  the 
court.  A  taxmg  master,  a  judicial  officer  of  the  court,  can  review  the 
proceedings  and  pleadmgs,  and  then  determine  the  reasonable  costs 
and  which,  if  any,  deductions  to  allow  the  losing  party.  Sometimes  the 
costs  can  exceed  the  amount  in  controversy.  However,  if  the  loser  is 
a  legally  assisted  party,  the  opponent  may  have  difficulty  recovering 
costs,  if  the  court  so  orders.  Neither  Mr.  Stow  nor  Mr.  Edwards  recom- 
mended against  the  indemnity  rule,  although  the  Koyal  Commission  is 
reviewing  the  subject  and  possible  modihcations  to  it.  In  the  United 
States,  a  party  usually  pays  his  own  attorney,  whether  he  wins  or  loses 
a  case.  However,  there  are  some  statutory  exceptions  to  the  general 
"American  rule,"  as  it  is  called. 

During  the  94th  Congress,  the  Committee  on  the  Judiciary  broad- 
ened the  exceptions  in  civil  rights  cases  in  the  Civil  Rights  Attorney's 
Fees  Awards  Act  of  1976.  (Public  Law  94-559)  This  legislation  was  a 
response  to  the  Supreme  Court's  ruling  in  Alyeska  Pipeline  Services 
Co.  V.  WHdemess  Society,  421  U.S.  240  (1975),  which  narrowed  the 
power  of  courts  to  award  attorneys'  fees,  absent  specific  statutory  au- 
thority. During  the  95th  Congress,  the  Committee  on  the  Judiciary 
conducted  further  hearings  on  tlie  subject  of  the  liability  for  attorneys' 
fees  particularly  when  the  Federal  (iovernment  is  the  losing  party. 
(Hearings  on  tiie  Awarding  of  Attorney's  Fees  in  Federal  Courts 
before  the  Subcommittee  on  Courts,  Civil  Liberties  and  the  Adminis- 
tration of  Justice,  November  16-17,  1977;  April  26-27,  1978;  Serial 
No.  75.)  Therefore,  the  British  experience  and  the  study  by  the  Royal 
Commission  will  be  of  value  in  assessing  this  issue. 

On  December  15,  1979,  the  delegation  visited  the  Royal  Courts  of 
Justice  on  the  Strand,  and  met  with  Master  I.  H.  Jacob  in  his  Cham- 
bers. After  a  briefing,  the  delegation  divided  with  Members  attending 
proceedings  in  Chambers  with  a  different  master  of  the  Queen's  Bench. 
The  masters  who  so  graciously  invited  attendance  were :  Master  Jacob, 
Master  Elton,  Master  Bickford  Smith,  Master  Waldman,  and  Master 
Warren.  The  delegation  viewed  proceedings  with  summonses  for 
directions,  pretrial  motions,  and  miscellaneous  summonses.  The  Mem- 
bers were  impressed  with  the  infoimality  and  efficiency  of  the  proceed- 
ings. One  person  also  ^dsited  with  Master  E.  James  T.  Matthews,  a 
Master  of  the  Supreme  Court  of  Judicature  (Taxing  Office) ,  who  dis- 
cussed legal  aid  and  taxation  of  costs.  The  Members  departed  for  lunch 
with  certain  Masters  at  the  various  Inns  of  Court:  Gray's  Inn,  Lamb 
Building  (Temple) ,  and  Middle  Temple. 

Later  that  day,  some  individuals  visited  an  administrative  tribunal 
and  observed  a  quasi- judicial  method  of  dispute  processing.  Adminis- 
trative tribunals  are  widely  used  in  England,  in  part  as  a  result  of  the 
shortcomings  of  the  court  and  in  part  because  of  their  ability  to  fairly, 
expeditiously  and  inexpensively  resolve  disputes.  Tribunals  resolve  a 
large  proportion  of  the  legal  and  factual  issues  affecting  the  rights  of 
individuals  in  cases  against  the  government.  Approximately  2,000  tri- 
bunals, many  with  specific  substantive  jurisdiction,  resolve  a  wide 
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range  of  disputes.  The  administrative  tribunals  are  usually  staffed,  ex- 
cept for  the  chairman,  by  lay  persons  who  have  expertise  in  the  field  of 
that  tribunal's  subject  matter.  Representation  is  often  by  non-lawyers, 
which  contributes  to  an  informal  and  non-adversarial  process.  Indus- 
trial administrative  tribunals — the  tribunal  visited — handle  cases  con- 
cerning unfair  dismissals  of  employees,  severance  pay  and  employment 
contract  problems,  as  well  as  equal  pay  and  sexual  discrimination. 
Other  administrative  tribunals  handle  claims  involving  housing,  rents, 
and  insurance. 

Late  on  the  afternoon  of  December  15,  the  Members  returned  to  the 
American  Embassy  for  a  briefing  on  international  aircraft  disaster 
litigation.  Messrs.  Peter  Martin  and  Cormack  Smith,  English  barris- 
ters, discussed  the  Warsaw  and  Hague  Conventions,  and  Montreal 
Protocols  (which  are  pending  in  the  Senate),  the  conflict  of  laws 
scheme,  and  contingency  fees  (in  the  U.S.),  all  of  which  impact  on 
the  international  aircraft  litigation. 

On  February  14,  1978,  Representative  George  E.  Danielson  intro- 
duced the  bill  H.R.  10917  which  would  have  amended  title  28  of  the 
United  States  Code  to  establish  a  federal  cause  of  action  for  injuries 
arising  out  of  certain  aviation  activity.  This  bill  would  have  helped 
resolve  the  many  problems  associated  with  the  resolution  of  cases 
arising  from  major  air  disasters.  These  cases  are  putting  a  strain  on 
both  the  state  and  federal  courts  involved  and  it  is  felt  that  a  coor- 
dinated approach  to  these  matters  is  essential. 

One  of  the  major  problems  in  these  cases  is  that  current  law  allows 
only  for  consolidation  in  the  federal  courts  for  pretrial  proceedings. 
Thereafter,  the  cases  are  remanded  to  the  transferring  court  for  trial. 
This  bill  would  establish  a  separate  transference  procedure  for  multi- 
district aviation  litigation.  This  new  section  would  allow  the  trans- 
feree court  to  handle  all  phases  of  the  transferred  cases  including 
trial  as  well  as  pretrial  proceedings.  Another  problem  courts  face  in 
dealing  with  air  disaster  litigation  is  deciding  the  choice  of  law  ques- 
tions, as  often  the  place  of  disaster,  the  domiciliaries  of  the  litigants, 
and  the  location  of  the  court  involved  are  in  different  jurisdictions.  To 
date,  many  different  approaches  have  been  used  to  resolve  the  choice 
of  law  issues.  H.R.  10917  dealt  with  this  problem  by  specifying  the 
law  to  be  used  in  certain  situations. 

The  importance  of  H.R.  10917  becomes  more  evident  when  con- 
sidered with  another  bill  that  passed  the  House  in  the  95th  Congress. 
This  bill,  which  was  first  considered  by  the  Committee  on  the  Judi- 
ciary, would  have  eliminated  diversity  of  citizenship  as  a  means  of 
obtaining  jurisdiction  in  the  federal  courts.  Since  most  cases  involving 
major  airline  disasters  are  in  federal  court  based  on  diversity  of 
citizenship  jurisdiction,  it  is  important  to  establish  a  federal  cause 
action  so  that  litigants  in  such  cases  are  not  denied  access  to  the 
federal  courts  if  diversity  of  citizenship  jurisdiction  is  abolished.  The 
use  of  the  federal  courts  is  essential  if  there  is  to  be  a  coordinated  and 
systematic  approach  to  major  airplane  crash  litigation. 

TVliile  in  London,  the  ^Members  had  the  opportunity  to  meet  with 
British  solicitors  who  represent  clients  involved  in  air  disaster  liti- 
gation. These  attorneys  were  familiar  with  instances  in  which  dis- 
asters accruing  in  foreign  countries  gave  rise  to  suits  ultimately  tried 
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in  United  States  courts.  An  important  instance  that  was  discussed  at 
this  meeting  in  London  was  the  1974  crash  in  Paris  of  a  Douglas  DC- 
10  operated  by  Turkish  Airlines.  That  crash  resulted  in  the  deaths 
of  346  persons  and  it  gave  rise  to  1100  different  claims.  The  decedents 
were  from  24  different  countries  and  12  different  states  of  the  United 
States.  Two  hundred  and  one  suits  involving  322  of  those  decedents 
were  filed  in  the  Federal  District  Court  for  the  Central  District  of 
California.  Jurisdiction  in  this  court  was  based  on  diversity  of  citizen- 
ship. Further,  the  prime  and  relevant  subcontractors  of  the  allegedly 
defective  airplane  were  California  corporations. 

The  conversations  in  London  centered  on  the  difficulties  imposed  on 
foreign  litigants  who  found  themselves  engaged  in  litigation  in  the 
United  States  as  was  the  case  with  many  who  were  involved  w^ith  the 
Paris  crash.  These  are  issues  tliat  the  Committee  intends  to  review 
in  its  further  consideration  of  this  legislative  proposal. 

On  Saturday,  December  16,  the  Members  attended  a  military  brief- 
ing given  by  Lt.  Col.  George  M.  Nakano  (Air  Force).  The  U.S.  Air 
Force  is  the  service  branch  assigned  claims  settlement  responsibility 
for  the  United  Kingdom.  A  detailed  discussion  of  the  briefing  is  con- 
tained in  this  report.  (Sec.  III.  B.  1-5) . 


III.  CRIMINAL  JURISDICTION  AND  CLAIMS  SET- 
TLEMENT UNDER  NATO— STATUS  OF  FORCES 
AGREEMENT 

A.  Claims  Administration  in  Germany 

The  United  States  Army  has  been  assigned  responsibility  for  mili- 
tary claims  administration  in  Germany.  Accordingly,  the  information 
concerning  claims  in  that  country  was  supplied  by  that  service.  The 
single  service  responsibility  of  the  Army  in  Germany  also  extends 
to  claims  which  may  arise  in  France,  Belgium,  Italy,  and  Iran.  How- 
ever, the  vast  majority  of  claims  arise  in  Germany,  and  the  discussion 
which  follows  concentrates  on  claims  arising  in  that  country  and  the 
procedures  and  problems  relating  to  them. 

The  volume  of  claims  is  such  that  it  has  been  estimated  that  every 
15  minutes  an  incident  occurs  in  Germany  which  may  give  rise  to  a 
claim  against  the  United  States  or  may  give  rise  to  a  claim  on  behalf  of 
the  United  States.  The  number  of  claims  in  fiscal  year  1978  was 
47,343.  This  volume  of  claims  involved  the  expenditure  of  $19.2 
million  in  appropriated  funds.  This  figure  varies  from  year  to  year, 
and  in  some  years  it  can  be  less  and  in  some  years  more. 

Under  applicable  regulations,  the  Staff  Judge  Advocate  of  the 
United  States  Army,  Europe,  is  responsible  for  the  supervision  and 
administration  of  claims  activities  assigned  to  the  Army  in  that  area. 
He  exercises  his  responsibilities  through  the  Command  Claims  Service 
of  the  United  States  Army,  Europe.  The  operational  agency  of  the 
Command  is  the  United  States  Army  Claims  Service,  Europe,  which 
is  located  in  Mannheim,  Germany. 

Tort  claims,  that  is  claims  resulting  from  property  damage,  personal 
injury,  or  death  caused  by  activities  of  the  United  States  Armed  Forces 
or  their  personnel,  may  be  grouped  into  three  major  categories : 

The  categories  are : 

(1)  Claims  against  the  United  States  under  the  North  Atlantic 
Treaty  Organization  Status  of  Forces  Agreement, 

(2)  Claims  on  behalf  of  the  United  States,  and 

(3)  Claims  by  United  States  personnel  under  the  Militarv 
Claims  Act  (lO'U.S.C.  2733)  and  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act  (31  U.S.C.  240-243) . 

The  Committee  in  1961  and  1962  considered  legislation  providing 
for  recovery  by  the  Government  from  negligent  third  parties  of  the 
cost  of  medical  expenses  borne  by  the  United  States  for  persons  injured 
because  of  the  negligent  acts  of  the  third  parties.  In  1962  the  bill 
reported  by  the  full  committee  was  enacted  into  law  as  Public  Law 
87-693.  The  provisions  of  that  law  are  set  out  as  chapter  32  of  title  42 
of  the  United  States  Code.  Collection  action  for  claims  on  behalf  of 
the  United  States  for  recovery  of  hospitalization  and  medical  expenses 

(13) 
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incurred  by  the  Government  in  treating  military  and  civilian  per- 
sonnel tortiously  injured  by  third  parties  is  centralized  in  the  U.S. 
Army  Claims  Service,  Europe.  Collection  action  in  behalf  of  the 
United  States  for  property  dama<!:e  is  also  centralized  in  this  manner. 
The  Army  is  now  collecting  approximately  $1,000,000  to  $1,200,000  a 
year  from  these  two  sources.  The  amounts  collected  in  this  manner  are 
de])osited  to  the  general  receipts  of  the  Treasuiy. 

The  Military  Personnel  and  Civilian  Employees'  Claims  Act  orig- 
inated as  a  bill  before  the  subcommittee  in  the  88th  Congress.  It  was 
enacted  into  law  in  1964  as  Public  Law  88-558.  The  claims  processed 
by  the  Army  in  Germany  under  this  Act  are  j>rimarily  claims  by 
U.S.  personnel  for  damage  to  household  goods  in  shipment  pui*suant 
to  military  orders  and  for  damage  to  pnvately  owned  vehicles.  These 
claims  are  processed  by  some  thirty  local  judge  advocat<^.  offices  at 
various  bases  and  also  by  the  Ai*my  Claims  Service.  The  larger  claims 
are  forwarded  to  the  U.S.  Army  Claims  Service,  Office  of  the  Judge 
Advocate  General  for  settlement. 

Claims  which  can  be  settled  under  a  NATO  status  of  Forces  Agree- 
ment are  those  arising  out  of  activities  of  U.S.  military  personnel  in 
the  course  of  theii-  official  duty.  Tf  the  Army  makes  the  determination 
that  the  claim  against  the  United  States,  while  caused  by  a  military 
member,  did  not  occur  while  on  duty  it  is  held  to  be  in  the  nonscope 
category.  Such  claims  are  cognizable  under  section  2734  of  title  10. 
In  these  cases  the  Army  issues  a  nonscope  certificate  to  the  Ger- 
man authorities  who  in  turn  send  the  Army  their  report  of  investiga- 
tion together  with  their  recommendations  as  to  liability  and  amount  of 
damages.  As  provided  in  section  2734,  the  claim  is  settled  by  a  foreign 
claims  commission  established  by  the  Army.  Under  that  section  claims 
may  be  paid  administratively  up  to  $25,000.  Payment  of  amounts  in  ex- 
cess of  that  figure  require  Congressional  action.  The  law  provides  that 
the  Secretary  of  the  Army  may  certify  meritorious  claims  to  the  Con- 
gress for  payment  from  appropriations  made  for  that  purpose. 

The  Army  averages  about  1,500  non-scope  claims  settlements  a  year, 
and  pay  out  an  average  of  about  $345,000  a  year.  Wliile  the  total 
amount  paid  is  much  less  than  is  paid  under  NATO-SOFA,  this  is 
the  type  of  the  claim  which  arise  from  incidents  which  may  cause  ad- 
verse or  hostile  feelings  against  the  United  States  and  its  forces.  The 
fair  and  efficient  administration  of  claims  matters  under  section  2734 
of  title  10  therefore  is  vital  to  the  Services  since  it  has  the  effect  of 
maintaining  good  relations  with  the  host  country  and  its  people. 

The  information  submitted  to  the  Committee  discloses  that  there 
is  a  good  working  relationship  between  Army  personnel  and  the  Ger- 
man authorities  in  the  claims  area.  There  are  some  32  German  offices 
which  serve  as  receiving  state  claims  offices  in  that  country.  As  the 
result  of  the  good  working  relationships  which  exist,  the  Army  is 
able  to  work  out  most  problems  at  this  level.  If  agreement  is  not  reached 
at  the  claims  office  level,  the  matter  ma}'  be  taken  to  the  Land  or  State 
Finance  Ministries.  The  final  level  where  overall  policy  is  made  and 
where  major  problems  may  be  presented  and  usually  resolved  is  the 
Federal  Ministry  of  Finance  in  Bonn. 

The  most  important  category  of  claims  from  the  standpoint  of 
number  of  claims  and  the  amounts  involved  includes  the  claims  covered 
by  article  YIII  of  the  NATO  Status  of  Forces  Agreement.  These  are 
the  claims  generally  referred  to  as  NATO-SOFA  claims  and  are  claims 
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by  foreign  nationals  against  the  United  States.  Included  in  this  group 
are  claims  arising  out  of  maneuvers,  truck-car  collisions  and  other  sit- 
uations where  the  military  or  civilian  personnel  involved  are  acting 
within  the  scope  of  their  employment.  In  Germany,  article  VIII  of 
NATO-SOFA  is  implemented  by  the  supplemental  agreement  govern- 
ing Germany's  accession  to  NATO  and  by  a  special  detailed  bilateral 
administrative  agreement  between  the  United  States  and  Germany. 

Claims  under  the  Status  of  Forces  Agreements  are  processed  jointly 
by  receiving  state  claims  offices  established  by  Germany  and  by  the 
U.S.  Army  Claims  Service.  Germany,  as  the  host  Government,  has 
established  some  32  claims  offices  to  receive  these  claims.  The  foreign 
claimant  files  his  claim  with  the  German  authorities  who  then  send  a 
notice  of  claim  to  the  Army  Claims  Service.  The  Army  Claims  Serv- 
ice then  secures  a  copy  of  the  United  States  report  of  the  investigation 
concerning  the  incident  out  of  w^hich  the  claim  arose,  and  makes  a 
determination  as  to  whether  the  claim  arose  out  of  activity  within  the 
scope  of  employment,  or  not  within  that  scope,  or  as  the  result  of  an 
incident  in  which  the  United  States  was  not  involved  at  all.  Up  to 
this  point  the  procedure  is  the  same  for  non- scope  claims  as  well  as 
scope  claims.  If  the  claim  is  determined  to  have  arisen  out  of  activities 
of  United  States  personnel  not  in  connection  with  their  official  duties, 
it  is  covered  by  the  provisions  of  the  Foreign  Claims  Act  as  set  forth 
in  section  2734  of  title  10,  United  States  Code.  If  the  determination 
is  made  that  the  claim  is  a  scope  claim  and  therefore  covered  by  the 
Status  of  Forces  Agreement,  the  Army  sends  its  report  of  investiga- 
tion to  the  German  authorities,  and  in  many  cases  it  may  also  send 
its  recommendations  as  to  liability  and  quantum  of  damages.  The 
German  authorities  then  settle  the  case  either  administratively  or  by 
litigation  in  the  German  courts.  Under  the  Agreement,  the  German 
Government  pays  the  claim  and  bills  the  United  States  for  75  percent 
of  the  amounts  paid  in  settlement  of  these  claims.  Thus,  the  govern- 
ment ultimately  pays  25  percent  of  the  amounts  so  paid. 

The  claims  included  under  the  Status  of  Forces  Agreement  are  di- 
vided by  the  Army  into  two  categories.  The  first  group  includes  ma- 
neuver damage  claims  which  relate  to  damage  done  to  real  estate  in 
the  course  of  maneuvers.  The  second  category  includes  "tort"  claims, 
or  claims  based  upon  personal  injury,  death,  damage  to  personal  prop- 
erty, and  damage  to  real  estate  not  the  result  of  maneuvers. 

Department  of  the  Army, 
United  States  Army  Claims  Service,  Europe, 

New  York,  N.Y. 

Claims  Fact  Sheet — Europe — Fiscal  Year  1978 

The  responsibility  for  supervising  and  executing  tlie  Claims  Program  in  Eu- 
rope rests  with  the  U.S.  Army  Claims  Service,  Europe,  which  also  functions  as 
the  Claims  Division  of  the  USAREUR  Judge  Advocate. 

The  four  (4)  general  areas  of  interest  are : 

1.  Personnel  claims,  that  is,  claims  of  Army  personnel  and  certain  DOD  ci- 
vilians for  loss  or  damage  to  personal  effects  and  POVs  suffered  as  a  result  of 
shipment.  Also  included  are  compensable  theft  claims,  vandalism.  Quartermaster 
laundry  losses,  and  other  losses  suffered  incident  to  the  individual's  service. 

2.  Claims  paid  under  the  Foreign  Claims  Act  for  property  damage  and  per- 
sonal injury  suffered  by  residents  of  Germany,  France  and  Belgium  as  a  result 
of  non-duty  acts  of  members  of  the  U.S.  Forces.  This  includes  rapes,  assaults, 
brawls,  and  off-duty  damage  to  private  property. 

3.  Claims  under  article  VIII,  NATO-SOFA  for  torts  committed  against  resi- 
dents of  Germany,  France  and  Belgium  by  members  of  the  U.S.  Forces  while  in 
an  oflScial  duty  capacity.  This  also  includes  all  maneuver  damage  claims. 
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4,  Claims  in  favor  of  the  United  States  which  arise  as  a  result  of  negligent 
acts  of  third  parties  causing  damage  to  U.S.  property ;  and,  medical  care  pro- 
vided at  U.S.  expense  as  a  result  of  negligent  acts  of  third  parties. 

The  U.S.  Army  Claims  Service,  Europe  is  the  executive  agent  executing  DOD 
Directive  5515.8,  which  for  our  purpose  assigns  the  Army  responsibility  for  all 
claims  generated  by  all  U.S.  Forces  in  Germany,  France  and  Belgium.  The  one 
exception  to  this  "single  service"  responsibility  is  category  1,  above,  personnel 
claims,  which  are  handled  by  the  respective  services. 

In  category  1,  personnel  claims,  20,352  claims  were  processed  and  $5.7  million 
was  paid  out  in  fiscal  year  1978.  This  is  an  increase  of  approximately  1,000 
claims  and  $1  million  over  the  previous  year,  due  at  least  in  part  to  an  increased 
awareness  of  this  program  by  the  individual  soldier,  inflation,  and  an  unfavor- 
able exchange  rate. 

Category  2  claims,  those  caused  by  the  oflf-duty  misconduct  of  our  Forces, 
resulted  in  the  settlement  of  1,054  claims  at  a  cost  of  $370,000. 

Category  3.  article  VIII  reimbursements  to  the  Federal  Republic  of  Germany, 
France,  and  Belgium,  are  torts  generated  by  the  U.S.  Forces  in  an  oflicial  duty 
status  (generally  vehicle  accidents)  and  maneuver  damage  claims.  47,343  article 
VIII  reimbursements  were  made  to  the  FRG  in  fiscal  year  1978,  at  a  cost  of  $19.2 
million.  The  factors  in  the  increase  are  a  great  number  of  year-round  tactically 
significant  maneuvers,  infiation,  and  an  unfavorable  exchange  rate. 

It  should  be  remembered  that  category  3  reimbur.sements  refiect  the  U.S.  sihare 
only,  with  the  Federal  Republic  of  Germany  also  bearing  a  portion  of  the  cost, 
usually  25  percent. 

The  totals  for  claims  processed  against  the  United  States  are  68,749  claims 
at  a  cost  of  $25.3  million. 

Category  4,  claims  in  favor  of  tlie  United  States,  were  $700,000  for  medical 
care  recoveries,  and  $400,000  for  property  damage  recoveries,  for  a  total  of  $1.1 
million.  Altliough  medical  recoveries  were  down,  this  was  offset  by  property 
recoveries  to  enable  this  recovery  operation  to  be  the  only  one  to  collect  in  ex- 
cess of  $1  million. 

USAREUR  CLAIMS  FACT  SHEET  FISCAL  YEAR  1978 


Processed 

Paid 

Germany: 

1.  Personal  property  claims:  Chs  3,  5, 11, 

and  12,  A R  27-20 

18.  463 

$5,144,540.42 

2,  NATO-SOFA  reimbursements  (scope): 

Ch.  7,  AR27-20       

„     ..                 47, 075 

19.  072.  096.  34 

Tort  claims 

(6,127) 

(b.  092.  640.  49) 

Maneuver  claims 

3.  NATO-SOFA  (nonscope):  i  Ch.  10,  AR  27-20 ..-      ._ 

(40.  948)  (13,  979,  455.  85) 
1,033           354.525.08 

Total  Germany 

66.571 

24,571,161.84 

Italy: 

1.  Personal  property  claims 

2.  NATO-SOFA  reimbursements  (scope) 

731 

0)  . 

207,  779. 49 

3.  NATO-SOFA  (nonscope) 

(2)   . 

Belgium: 

1.  Personal  property  claims 

923 

325,  707.  48 

2.  NATO-SOFA  reimbursements  (scope). 

268 

127,480.02 

3.  NATO-SOFA  (nonscope) 

7 

3,213  73 

Total  Belgium 

._     ..                  1, 198 

456,401.23 

Iran: 

1.  Personal  property  claims . 

....     -                  235 

39,  760.  69 

2.  NATO-SOFA  does  not  apply 

3.  Foreign  Claims  Act  (ch.  10.  AR  27-20) 

14 

12,  872.  77 

Total  Iran 

249 

52,  633. 46 

Total  USAREUR 

68,749 

25, 287,  976. 02 

See  footnotes  next  page. 
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USAREUR  CLAIMS  FACT  SHEET  FISCAL  YEAR  197ft-Continue(l 


Processed 


Paid 


1.  Personal  property  claims;  Chs.  3,  5,  11,  and  12,  AR  27-20 

2.  NATO-SOFA  reimbursements  (scope):  Ch  7,  AR  27-20... 

Tort  claims 

Maneuver  claims 

3.  NATO-SOFA  (nonscope):  Ch.  10,  AR  27-20 

Total 


Recovery  actions: 
Property  damage 
Medical  care 

Total  recovery. 


20,  352      3  5,  717,  788. 08 
47,  343      19, 199,  576. 36^ 
(6,395)    (5,220,120.51) 
(40,  948)<  (13,  979,  455. 85) 
1,  054  370,  611.  58 


68,  749 

25,  287,  976. 02 

Settled 

Collected 

549 
512 

406,  557.  70 
707,  513.  84 

1.261 

1.114.071.54 

>  Includes  40  Berlin  claims  involving  $17,099.73. 

-  Navy  has  single  service  responsibility. 

3  Includes  Italy,  Belgium,  Iran,  and  France,  where  applicable. 

*  Germany  only. 

USAREUR  CLAIMS 

COMPARATIVE  GROSS  STATISTICS 


Fiscal  year- 


1976 


1977 


1978 


I.  Personal  property  claims:  Chs.  3,  5, 11,  and  12,  AR  27-20: 

Processed 17,  400 

Paid $4,  300, 000 

11.  NATO-SOFA  (nonscope):  Ch.  10,  AR  27-20: 

Processed 950 

Paid -  $360,000 

III.  NATO-SOFA  reimbursements  (scope):  Ch.  7,  AR  27-20: 

Processed 36,000 

Paid $15,  500,  OOO 

IV.  Recovery  actions  (medical  and  property):  2 

Settled 950 

Collected $1, 040, 000 

GROSS  STATISTICS 
V.  Recapitulation: 

Processed 54,100 

Paid $20,200,000 


19,  500 
$4,  800,  000 

20,  400 
$5,  700,  000 

1,100 
$390,  000 

1,100 
$370,  000 

41,  500 
$18,  500,  000 

47,300 
$19,  200,  000 

1,050 
$1,  220,  000 

1,261 
$1,114,000 

62, 100 
$23,  600,  000 

68,  700 
$25,  300,  000 

1  Includes  Italy,  Belgium,  Iran,  and  France,  where  applicable. 

2  Germany  only. 

A  large  portion  of  the  claims  presented  for  settlement  under  the  claims  agree- 
ment under  the  NATO  treaties  relates  to  NATO  exercises.  The  following  schedules 
show  the  claims  asserted  after  the  ref orger  exercise  in  Grermany. 

DEPARTMENT  OF  THE  ARMY,  U.S.  ARMY  CLAIMS  SERVICE,  EUROPE— STATISTICS  CONCERNING  REFORGER 

EXERCISES 

[Amount  paid,  as  of  Oct  31, 1978] 


Amount  claimed 


in  Deutsche 

Claims 

100  percent  in 

U.S.  share  in 

Dollar 

Claims 

marks    ; 

settled    1 

Deutsche  marks  Deutsche  marks 

equivalent 

.    3,117 

8,  049,  257. 07 

3,039 

4,  970,  033.  48 

3,  727,  525. 12 

$987,  786.  60 

.    5,774 

12,  304,  433.  30 

5,753 

10,  060,  427.  52 

6,  997,  337.  85 

2, 103,  606.  80 

.    5,516 

10,  745,  730.  05 

5,491 

7,  488,  893.  32 

4,  081,  959.  36 

1,  424,  573.  46 

.     3,602 

6,  582,  813.  31 

3,593 

3,  433,  690. 76 

2,  057,  468.  44 

792,706.81 

7,861 

13,  441,  873. 17 

7,856 

10,  749,  415.  27 

5,  889,  063.  73 

2,  342,  839.  99 

13,  215 

40,  067,  725.  51 

13, 172 

31,  501,  082.  66 

18,811,798.54 

7,  535,  912.  59 

.  14,505 

33,  846, 144.  48 

14,  270 

22,  085,  239.  33 

14,  647,  954. 25 

5,  976,  497. 64 

.     1,173 

1,  020,  760. 09 

1,129 

659,015.91 

336,141.95 

146,  028.  51 

.    2,965 

6,  355,  004.  57 

2,965 

4,067,936.11 

2,  460, 179.  47 

1,  093,  076. 98 

10,  420 

20,  472,  500. 92 

10,  063 

9,116,862.20 

6,  013,  509. 92 

2,787,248.73 

656 

1,  325,  455.  69 

627 

1,071,957.48 

523,  231.  87 

230,  420.  30 

2 

844.00 

2 

380.  00 

285.00 

118.75 

-  15,216 

14,  786 

4,  256,  893. 27 

MANEUVER 

Reforger  I  (Jan.  5-Feb.  20,  1969)..  . 

Reforger  II  (Oct.  1-Nov.  5, 1970).... 

Reforger  I II  (Sept  17-Nov.  1,1971)... 

Reforger  IV  (Jan.  12-Mar.  9,  1973).. 

Reforger  V  (Sept.  29-Oct.  20,  1973). 

Reforger  74  (Sept.  27-Oct.  7,  1974). 

Reforger  75  (Sept.  29-Nov.  20, 1975). 

Reforger  76: 

BlaueDiemel  (Sept.  3-20, 1976). 
Gordian    Shield    (Sept.    4-14, 

1976) 

Lares  Team  (Sept.  10-20,  1976) 
Grosser  Baer  (Sept.  3-13,  1976) 
Cool  Gin  (Sept  10-20, 1976)... 

Total 
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DEPARTMENT  OF  THE  ARMY,  U.S.  ARMY  CLAIMS  SERVICE,  EUROPE-STATISTICS  CONCERNING  REFORGER 

EXERCISES— Continued 


(Amount  paid,  as  of  Oct.  31, 1978) 


Amount  claimed 

in  Deutsche 

Claims               marks 

Claims 
settled 

100  percent  in 
Deutsche  marks 

U.S.  share  in 
Deutsche  marks 

Dollar 

equivalent 

Reforger77: 

Blue  Fox  (Sept.  9-26,  1977).... 
Standhafte  Chatten  (Sept.  9-18, 

1977) 

Carbon  Edge  (Sept.  9-27,  1977). 
Pickup    point    of    equipment 

(Aug.  21-Oct.  13.  1977) 

Inter  Action  (Sept.  21-Oct.  3, 

1977)... 

2.857 

646 
3.907 

23 

189 

5,  751,  999. 02 

1.247.654.07 
21.446.618.40 

195,  724. 63 

576,  944.  32 

2,589 

549 
3,014 

11 

30 

3, 166,  449.  73 

210,944.39 
3,039,917.35 

13,  539.  35 

115,401.50 

1. 196,  785.  33 

134.  508.  29 
2.120.925.44 

10, 154.  51 

70,  072.  22 

593,  519. 09 

65,  664.  70 
1.079,859.95 

5,  053.  36 

34,  608.  47 

Total 

7,  622  . 

6, 193 

1. 778,  705.  57 

Reforger78: 

Bold  Guard  (Sept.  19-23,  1978). 

34 

994,047.00 

Saxon  Drive  (Sept.  18-29, 1978).. 

Red  Dragon  (Sept.  25-Oct.  6, 
1978) 

Red  Tornado(Sept.  11-22, 1978). 

27 

92.076.80  . 

Certain    Shield    (Sept.    18-28, 
1978) 

BlaueDonau  (Sept.  18-23, 1978) 

Pegase  (Sept.  15-22,  1978) 

Peddle  (Sept.  18-23.  1978) 

Total 

61 

174 
211 
270 
124 
187 
237 
226 

4 

82 

180 

15 

6 

1.086.123.80  . 

364,  830. 61 
589,185.35 
815.159.44 
267.488.74 
524.  559. 16 
538.  629.  51 
477,597.78 

11,190.75 

54,603.71 

381,667.50 

19,451.32 

16,764.49 

Reforger  1  (Jan.  5-Feb.  20, 1969).... 
Reforger  II  (Oct.  1-Nov.  5, 1970).... 
Reforgerlll  (Sept.  17-Nov.  14, 1971). 
Reforger  IV  (Jan.  12-Mar.  9, 1973). . . 
Reforger  V  (Sept.  2.-0ct.  20,  1973).. 
Reforger  74:  (Sept.  27-Oct.  27, 1974). 
Reforger  75 :  (Sept.  29-Nov.  20, 1975). 
Reforger  76: 

Gordian    shield    (Sept.    4-14, 

BlaueDiemeUSept.  3-20,1976). 

Gordian    Shield    (Sept.    4-14, 
1976) 

Lares  Team  (Sept.  10-20, 1976). 

Grosser  Baer  (Sept.  3-13, 1976). 

Cool  Gin  (Sept.  10-20,  1976).... 

174 
209 
195 
124 
186 
237 
229 

4 

84 
178 
13 

7 

248,  820. 14 
412,632.51 
485,  480. 48 
248,  336. 22 
471,036.29 
431,922.79 
380,311.65 

5,000.95 

107,725.69 

220,  789. 00 

20,  288. 84 

17,  524. 02 

186,615.05 
302,  237.  08 
327,456.87 
186,114.73 
343,  546. 21 
314,  269. 19 
282,707.78 

3,750.72 

79,560.09 
150.203.89 
14,306.63 
11,472.76 

48.289.39 
95.953.09 
112,400.52 
72,748.71 
140,  073. 57 
125,473.67 
121,545.74 

1,760.71 

35,317.82 

166,655.95 

6,  544. 78 

5,472.65 

Total 

287  . 

286 

—  - 

215,751.91 

Reforger  77: 

Blue  Fox  (Sept.  9-26,  1977).... 
Standhafte  Chatten  (Sept.  9-18, 

1977) .. 

Carbon  Edge  (Sept.  9-27,  1977). 
Pickup    point    of    equipment 

(Aug.  21-Oct.  13,  1977) 

Inter  Action  (Sept.  21-Oct.  3, 

1977) 

23 

5 
373 

7 

41,  694.  38 

30,  746. 10 
1,  092,  770.  43 

46,  494.  58 

8 

5 
135 

4 

5,  798. 98 

18,  750.  35 
261,  468. 35 

2, 124.  20 

4.316.98 

14,062.76 
196,101.31 

1,  593. 15 

2,  347. 40 

6,996.05 
98,  266. 16 

766.  86 

Total 

408 

152 

108,  370.  47 

Reforger  78: 

Bold  Guard  (Sept.  19-23,  1978) 

17 
16 

19,  066. 25  . 
15,004.72  , 

Saxon  Drive  (Sept.  18-29, 1978) 

Red  Dragon  (Sept.  25-Oct.  6, 
1978)    ..     -.     „        ... 

Red  Tornado  (Sept.  11-22, 1978) 

Certain    Shield   (Sept.    18-28, 
1978) 

20 
4 

37,  497. 24  . 
23,372.34 

Blaue  Donau  (Sept.  18-23, 1978) 

Pegase  (Sept.  15-22, 1978) 

Peddle  (Sept.  18-23, 1978)                                    ...                              ..        

Total  .......      . 

57 

94, 940. 55  . 
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B.  LiTiGATiox,  Criminal  Jurisdiction  and  Claims  Administration 
IN  THE  United  Kingdom  Involving  U.S.  Forces 

1.  claims 

The  U.S.  Air  Force  is  the  service  branch  assigned  claims  settlement 
responsibility  for  the  United  Kingdom.  The  Department  of  the  Air 
Force  has  been  assigned  this  responsibility  by  the  Department  of 
Defense  under  section  133(d)  of  title  10.  It  has  similar  responsibility 
for  claims  against  the  United  States  in  Denmark,  Greece,  Luxembourg, 
the  Netherlands,  Norway,  Saudi  Arabia,  Spain  and  Turkey.  These 
areas  are  under  the  general  supervision  of  the  Staff  Judge  Advocate, 
U.S.  Air  Force,  Europe,  in  Germany.  The  single  service  claims  respon- 
sibility of  the  Air  Force  extends  to  the  claims  involving  Army,  Navy, 
Air  Force  and  Defense  activities  and  also  the  Coast  Guard.  The  Office 
of  the  Staff  Judge  Advocate  of  the  Third  United  States  Air  Force  with 
headquarters  at  KAF  Mildenhall,  includes  within  its  responsibilities 
the  claims  administration  functions  of  that  command.  The  headquart- 
ers functions  as  the  NATO  sending  state  office  for  claims  under  the 
NATO  Status  of  Forces  Agreement.^  In  addition  to  claims  personnel 
at  the  Headquarters  of  the  Third  Air  Force,  major  installations  have  a 
Claims  Officer  who  is  responsible  for  claims  matters  arising  in  this 
area. 

The  Committee  was  informed  that  there  are  approximately  250 
to  350  accidents  or  incidents  in  the  United  Kingdom  in  the  course  of 
a  year  that  give  rise  to  claims  against  the  United  States.  Claims  person- 
nel have  the  responsibility  of  assuring  that  incidents  of  this  type  are 
reported  so  that  adequate  investigations  and  records  of  this  type  are 
retained  for  future  utilization  in  connection  with  consideration  of 
related  claims.  The  information  and  evidence  gained  in  this  manner 
must  be  preserved  for  such  possible  use.  If  the  claim  is  determined  to 
be  covered  by  the  Status  of  Forces  Agreement,  the  claims  personnel  of 
the  Air  Force  assist  the  British  authorities  in  processing  the  claim.  The 
Air  Force  furnishes  investigative  and  duty  status  reports  when  it 
receives  notice  that  a  claim  has  been  field. 

If  it  is  determined  that  the  claim  is  not  covered  under  the  Agreement, 
settlement  is  made  in  accordance  with  applicable  statutory  authority. 
Thus  it  may  be  a  claim  under  the  Foreign  Claims  Act  provisions  of  sec- 
tion 2734  of  title  10,  or  the  Military  Claims  Act  provisions  of  section 
2733  of  title  10.  A  third  authority  for  settlement  is  provided  in  section 
2737  of  title  10.  In  either  case  the  full  cost  of  the  award  is  borne  bv  the 
United  States. 

The  Committee  was  advised  that  the  Air  Force  works  in  close 
c<)operation  with  the  British  Claims  Commission  in  claims  matters. 
TVlien  a  claim  is  filed,  that  fact  is  reported  to  the  Air  Force  Claims 
Office.  The  Air  Force  is  therefore  aware  of  that  fact  and  the  identitv 
of  the  British  claimant,  and  the  Air  Force  remains  informed  of  the 
progress  of  the  matter  through  liaison  between  the  base  involved,  the 
U.S.  Claims  Office,  and  the  British  Claims  Commission.  The  actual 
adjudication  of  the  claim  is  made  bv  the  British. 


1  Paragraph  5  of  Article  VIII.  NATO-SOPA. 
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The  procedures  concerning  payment  were  also  outlined  in  the 
course  of  the  discussions  on  claims  in  the  United  Kingdom.  It  was 
pointed  out  that  where  claims  were  processed  by  the  British  for 
damage  suffered  by  the  ITnitod  States,  the  appropriate  amount  due 
the  United  States  is  allowed  as  a  set-off  against  the  billing  for  amounts 
due  from  the  United  States  under  NATO-SOFA.  This  billing  is  made 
at  six  month  inten^als,  and  it  is  sent  to  Headquarters,  TTnited  States 
Air  Force,  Europe,  in  Germany,  with  a  covering  letter  making  any 
necessary  amplifications  or  explanations  concerning  the  claims  in- 
cluded. T^pon  approval  at  that  point,  the  payment  is  made.  The 
billing  is  also  forwarded  to  Headquarters,  ITnited  States  Air  Force  in 
Washington  for  its  information  and  review. 

The  procedures  followed  in  the  United  Kingdom  are  representative 
of  those  followed  in  countries  which  are  members  of  the  North  Atlan- 
tic Treaty  Organization.  Claims  can  be  divided  into  two  main  cate- 
gories depending  upon  whether  the  individual  involved  in  the  incident 
giving  rise  to  the  claim  was  engaged  in  an  official  duty  or  was  not  on 
official  duty  status.  An  example  of  a  duty  status  claim  would  be  one 
based  upon  an  aircraft  accident  or  motor  vehicle  accident  which  caused 
a  British  national  to  suffer  personal  injury  or  property  damage  when 
the  aircraft  or  vehicle  causing  the  damage  was  being  used  by  the  U.S. 
force  for  duty  purposes.  It  is  in  these  cases  that  the  claims  provisions 
of  paragraph  5,  of  article  VIII  of  the  NATO  Status  of  Forces  Agree- 
ment, apply.  The  implementing  statute  is  section  2734a  of  title  10 
which  outlinas  the  procedure  and  authority  for  reimbursement  when 
claims  adjudication  is  performed  by  the  host  country.  In  the  United 
Kingdom  the  claim  is  investigated  and  considered  by  the  British 
Claims  Commission  in  accordance  with  the  laws  and  customs  of  the 
United  Kingdom.  This  means  the  British  Claims  Commission  will 
consider  the  claim  on  the  same  basis  as  it  would  if  the  damage  had  been 
caused  by  one  of  its  own  armed  forces.  Liability  is  determined  under 
British  law  and  the  award,  if  any,  is  determined  by  customary  awards 
in  the  United  Kingdom  for  similar  cases.  Full  particulars  of  every 
claim  paid  must  be  sent  to  the  Air  Force,  together  with  a  proposed 
pro  rata  distribution  of  the  cost  incurred  in  satisfying  the  claim.  The 
United  States  has  two  months  in  which  to  take  exception  to  the  settle- 
ment action.  Exceptions  could  refer  to  an  excessive  award  or  to  a  claim, 
such  as  one  sounding  contract,  not  covered  by  the  agreement.  In  the 
absence  of  an  exception,  the  adjudication  is  regarded  as  accepted.  A 
detailed  account  of  all  awards  made  pursuant  to  article  VIII  of  this 
agreement  on  behalf  of  the  United  States  is  rendered  every  6  months 
to  the  headquarters  of  the  3d  U.S.  Air  Force  in  the  United  Kingdom 
with  a  billing  made  on  the  Air  Force  on  the  basis  of  75  percent  as  the 
U.S.  share  and  25  percent  for  the  United  Kingdom.  In  order  to  main- 
tain a  current  status  on  claims,  companion  files  of  all  claims  are  main- 
tained by  the  claims  office  at  Headquarters.  3d  Air  Force.  U.S.  claims 
personnel  meet  regularly  with  the  British  Claims  Commission  and 
discuss  claims  currently  under  consideration.  As  a  result  of  this  close 
working  relationship  between  British  and  American  claims  personnel, 
when  the  semiannual  billing  is  received,  Air  Force  personnel  have  been 
advised  as  to  the  basis  of  liability  in  each  instance,  the  amount  of  the 
award,  and  all  pertinent  details  of  the  cost.  Verification  of  the  amounts 
due  is,  therefore,  readily  accomplished  as  a  preliminary  to  sending  the 
billing  to  Headquarters,  U.S.  Air  Forces  Europe  for  payment. 
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The  Committee  further  was  advised  that  the  British  assume  all 
administrative  expenses  incident  to  the  investigation  and  considera- 
tion of  each  claim  and,  where  necessary,  Crown  Counsel  is  assigned  to 
defend  the  United  States  interests  and  its  personnel  in  any  suit  arising 
out  of  a  claim  for  damage.  Additionally,  claims  on  behalf  of  the 
United  States  are  asserted  by  the  British  Claims  Commission  and 
the  full  amount  of  moneys  collected  and  credited  to  the  amounts  due 
from  the  United  States  with  no  deduction  for  administrative  expenses. 
A  further  advantage  inures  to  the  United  States  in  that  the  British 
Claims  Commission,  which  consists  of  British  Army  personnel,  civil 
service  personnel,  and  a  full-time  legal  staff  assigned  by  the  Treasury 
Solicitor,  is  available  to  consider  all  claims,  and  this  includes  non- 
official  duty  claims  which  are  discussed  below. 

Nonoificial  duty  claims  are  those  claims  which  arise  from  the  off- 
duty  activity  of  U.S.  personnel  and  are  considered  under  the  authority 
of  the  Foreign  Claims  Commission  Headquarters,  U.S.  Air  Force 
Europe,  at  Ramstein,  Germany.  Such  claims  arise  generally  out  of  tor- 
tious acts  or  omissions  of  U.S.  personnel.  Examples  are  a  vehicle  acci- 
dent where  the  U.S.  driver  was  illegally  operating  his  motor  vehicle 
without  insurance  or  when  the  vehicle  involved  was  wrongfully  appro- 
priated. All  settlements  are  made  under  the  provisions  of  the  Foreign 
Claims  Act,  10  U.S.C.  2734,  with  approval  up  to  $25,000  within  the 
authority  of  the  Foreign  Claims  Commission  and  settlements  between 
$7,500  and  $25,000  are  made  with  the  concurrence  of  Headquarters, 
U.S.  Air  Force  Europe  at  Ramstein,  Germany.  Claims  recommended 
for  settlement  in  excess  of  $25,000  must  be  referred  for  action  by  the 
Secretary  of  the  Air  Force.  If  an  award  in  excess  of  $25,000  is  meri- 
torious, he  may  pay  the  claimant  $25,000,  and  certify  the  excess  to 
the  General  Accounting  Office  for  payment.  The  British  Claims  Com- 
mission, when  requested  by  the  Air  Force  will  evaluate  such  claims 
under  British  law  and  render  an  opinion  as  to  liability  and  an  appro- 
priate award. 2  The  Foreign  Claims  Commission  considers  each  claim, 
whether  or  not  to  grant  an  ex  gratia  award,  and  independently  deter- 
mines the  amount  awarded.  A  settlement  is  tendered  and,  upon  execu- 
tion of  a  settlement  agreement  by  the  injured  party,  the  case  is  final- 
ized and  payment  made. 

The  Committee  also  noted  that  there  are  several  advantages  to 
our  position  in  the  United  Kingdom  in  respect  to  claims  under  the 
NATO  Treaty.  The  most  obvious  are : 

(a)  Official  duty  claims  arising  out  of  damage  to  any  property 
owned  and  used  by  the  host  government  armed  forces  are  waived 
by  the  host  government  under  the  treaty,  as  well  as  arrangements 
which  predate  the  NATO  Status  of  Forces  Agreement. 

(&)  Claims  do  not  include  amounts  for  medical  and  hospital 
expenses  for  personal  injuries  since,  with  the  application  of  local 
law,  the  claimant  is  provided  free  medical  expenses  under  the 
national  health  program. 

(c)  The  amount  of  award  is  consistent  with  awards  for  similar 
oases  in  England  and  is  necessarily  considerably  reduced  from  the 
amount  of  award  which  would  be  rendered  if  U.S.  standards  in 
this  area  were  followed. 

*  This  procedure  is  provided  for  in  paragraph  6  of  Article  VIII  of  NATO-SOFA. 
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(d)  A  close  association  and  harmonious  relationship  with  simi- 
lar principles  of  claims  law,  as  well  as  the  close  money  manage- 
ment involved  with  the  25-percent  share  of  all  awards  made  by  the 
host  government,  serve  well  to  protect  the  interest  of  both  gov- 
ernments. 
The  numbers  of  claims  and  amounts  paid  in  the  various  categories 
in  the  United  Kingdom  in  fiscal  years  1976.  1977,  and  1978  are  as 
follows : 

CLAIMS  ACTIVITY  FOR  UNITED  KINGDOM 

Fiscal  year  1976  Fiscal  year  1977  Fiscal  year  1976 


Number     Amount     Number      Amount     Number       Amount 


3 

1,257 

3 

491 

6 

709 

0 

0 

7 

965 

4 

600 

0 

0 

0 

0 

0 

0 

Article  139  collections  (10  U.S.C.  939) 0  0  0  0  0  0 

Personnel  payments  (31  U.S.C.  240-243)  (personnel 

claims  and  recoveries) 1,623    $476,498         1,857    $646,926         2,071      $759,628 

Carrier  recovery  collections  (31  U.S.C.  71. 951-953).  836       78,902  937       92,304  976        134,789 

10  U.S.C.  2733  payments  (Military  Claims  Act) 2  417  2  101  7  1,008 

Foreign  payments  (10  U.S.C.  2734)  (Foreign  Claims 

Act) 4         2,507  4  5,609  3  1,406 

International  agreement  payments  (10  U.S.C.  2734 

2734  a  and  b)  (SOFA) 258        63.377  170       67,718  184         73,764 

International  agreement  collections  (10  U.S.C.  2734a 

and  b)  (SOFA).... 54         8,691  32         3,692  31  4,564 

10  U.S.C.  2737  payments  (use  of  Government  prop- 
erty claims) 0  0  0  0  0  0 

Government  collections  (31    U.S.C.   71.   951-953) 

(property  damage  tort  claims  In  favor  of  the 

United  States) 3       10,056  2  763  6  610 

Road   Traffic  Act  collections  (42   U.S.C.  2651-3) 

(hospital  recovery  claims)... 

NAF  payments 

NAF  collections 

Total  paid  (all  types) 1,888      542,850         2,116      725,402         2,440       844,738 

Total  collected  (all  types) 896       98,905  974       97,250         1,019       140,671 

United  Kingdom  Personnel  Claims  Prohlem 

The  Committee  was  advised  that  there  has  been  a  continuing  problem 
in  the  United  Kingdom  involving  the  carriers  who  have  handled 
Household  Goods  and  Unaccompanied  Baggage  shipments  for  our 
personnel  who  are  assigned  to  Air  Force  bases  in  the  United  Kingdom. 
The  problems  involve  inadequately  packed  shipments  and  poor  man- 
agement by  carriers  and  agents.  This  has  resulted  in  delays  in  ship- 
ments and,  in  all  probability,  a  substantial  amount  of  damage  to 
shipments. 

The  problem  at  present  is  primarily  one  of  transportation.  Accorci- 
ing  to  USAFE  Transportation  personnel,  an  intensive  effort  on  their 
part  has  resulted  in  the  delivery  of  delayed  shipments  and  with  the 
replacement  of  poorly  performing  carriers  and  agents  with  better 
qualified  ones. 

The  Air  Force  advised  the  Committee  that  it  is  anticipated  that  in 
the  coming  months  there  will  be  a  significant  number  of  claims  for 
damage,  loss,  destruction  of  service  member's  property  as  a  result  of 
the  problems  in  shipment. 

The  following  material  summarizes  the  baggage  problein  alluded 
to,  and  the  other  foreign  claims  handled  by  the  IJ.S.  Air  Force, 
Europe : 
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U.S.  Air  Force,  Europe,  Claims  Pro&ram,  Fiscal  Year  1978 

I.    PERSONNEL   CLAIMS 

(a)  6.378  claims  involving  shipment  damage  or  loss  of  household  goods  or 
unaccompanied  baggage  of  Air  Force  personnel  transferred  to  USAFE  were 
opened.  6,495  such  claims  vi^ere  closed.  (The  larger  number  is  due  to  overlap  of 
claims  opened  in  fiscal  year  1977  but  not  closed  until  fiscal  year  1978.  $3,287,591.23 
was  claimed,  $2,259,818.46  was  paid.  The  average  processing  time  was  9  days. 

(&)  1,201  claims  involving  shipment  damage  to  privately  owned  motor  vehicles 
of  Air  Force  personnel  transferred  to  USAFE  were  opened ;  1,226  such  claims 
were  closed  (the  larger  number  is  also  due  to  overlap  of  fiscal  year  1977  claims 
into  fiscal  year  1978).  $346,782.35  was  claimed,  $248,564.98  was  paid.  The  average 
processing  time  was  6.6  days. 

(c)  2,242  claims  involving  damage  to  or  loss  of  property  of  Air  Force  personnel 
not  incident  to  shipment  were  opened.  2,256  such  claims  were  closed  (the  larger 
number  is  also  due  to  the  overlap  of  fiscal  year  1977  claims  into  fiscal  year  1978) . 
$789,143.04  was  claimed,  $376,942.35  was  paid.  Average  processing  time  was 
9.2  days. 

II.    NATO    STATUS   OF    FORCES    CLAIMS 

The  following  claims  arising  in  nations  for  which  USAFE  is  responsible  for 
NATO  SOFA  claims  were  paid : 

(a)  Denmark. — 10  claims.  Resulted  from  U.S.  Marine  Corps  exercise  in 
Denmark ;  claims  were  for  destruction  of  private  property.  Total  paid  $1,811.63. 

(h)  Greece. — 24  claims.  20  resulting  from  automobile  accidents  involving 
United  States  Department  of  Defense  employees  (military  and  civilian)  ;  1 
resulting  from  a  U.S.  Army  vehicle  damaging  a  building  and  fence  owned  by 
a  Greek  National ;  1  resulting  from  damage  to  a  fishing  boat  and  its  nets  when 
the  nets  became  entangled  with  a  sunken  U.S.  helicopter;  2  resulting  from 
damages  to  trees  and  injuries  to  sheep  during  U.S.  military  maneuvers.  Total 
paid  $22,785.99. 

(c)  Luxembourg. — 1  Claim,  Resulting  from  collision  of  an  Air  Force  bus  with 
a  privately  owned  parked  car  belonging  to  a  local  national.  Total  paid  $270.02. 

{d)  "Norway. — 4  Claims,  3  resulting  from  traflSc  accidents  involving  Depart- 
ment of  Defense  personnel.  1  resulting  from  damages  to  property  of  54  local  na- 
tionals during  Exercise  Teamwork  in  1976.  Total  paid  $85,429.14. 

(e)  Turkey. — ^12  Claims.  Resulting  from  damages  to  property  of  local  na- 
tionals during  NATO  Exercise  Deep  Express  '75.  Total  paid  $351.64. 

(/)  United  Kingdom. — 217  Claims.  Resulting  from  a  wide  variety  of  incidents  ; 
a  very  large  number  of  claims  resulted  from  damage  to  personal  property  caused 
by  low  flying  U.S.  aircraft ;  a  number  resulted  from  the  crash  of  a  U.S.  Air  Force 
C-141  aircraft.  Total  paid  $68,091.31. 

III.    SPANISH    CLAIMS 

Claims  of  the  same  type  as  those  payable  under  the  NATO  SOFA  which  arise 
in  Spain  are  paid  under  the  provisions  of  Section  II,  Article  XXVII  of  the 
Agreement  in  Implementation  of  the  Treaty  of  Friendship  and  Cooperation  be- 
tween Spain  and  the  United  States  of  America  of  January  1976. 

38.  Claims.  Resulted  from  traffic  accidents  involving  Department  of  Defense 
personnel;  damage  to  property  of  local  nationals  as  a  result  of  a  U.S.  Marine 
Corps  exercise;  sonic  booms  caused  by  U.S.  aircraft;  and  the  collision  of  the 
Aircraft  Carrier  Independence  with  a  private  boat.  Total  paid  $26,033.51. 

2.  CIVIL  LITIGATION  AGAINST  THE  UNITED  STATES  IN  THE  UNITED  KINGDOM 
ARISING   FROM    U.S.    ARMED   FORCES    ACTIVITY 

Civil  litigation  within  the  United  Kingdom  involving  U.S.  Forces 
agencies  has  generally  been  limited  to  labor  related  disputes  which 
arise  from  the  termination  of  employment  of  local  civilian  employees. 
During  1978  there  have  been  approximately  12  such  cases  brought 
against  the  U.S.  Forces  as  an  employer  under  various  labor  related 
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British  Acts.  About  40%  of  these  cases  are  withdrawn  after  filing  or 
are  settled  administratively  prior  to  a  judicial  hearing. 

There  are  three  basic  legislative  acts  under  which  these  actions  are 
pureued.  They  are : 

1.  The  Redundancy  Payments  Act,  1965, 

2.  The  Contracts  of  Employment  Act  1972,  and 

3.  The  Trade  Union  and  Labor  Relations  Act  1974. 

Cases  involving  labor  related  legislation  are  within  the  jurisdiction 
of  a  system  of  Industrial  Tribunals.  The  great  majority  of  applicants 
sue  for  unfair  dismissal,  redundancy  (severance)  payment,  or  both. 
Because  of  the  informal  nature  of  proceedings  before  the  Industrial 
Tribunals,  it  is  not  necessary  for  the  individual  to  specify  under  which 
Act  he  is  seeking  relief. 

USAF  attorneys  have  authority  from  the  Judge  Advocate  General 
and  the  Justice  Department  to  represent  the  U.S.  before  Industrial 
Tribunals  in  actions  brought  under  the  Redundancy  Payments  Act, 
llK)r).  In  most  cases,  however,  violations  of  the  other  Acts  are  alleged. 
These  must  be  handled  by  the  Justice  Department  as  normal  suits 
against  the  U.S.  Government. 

Whenever  U.S.  interests  are  involved  in  foreign  litigation,  the 
Justice  Department  has  the  primaiy  responsibility  to  represent  the 
United  States.  In  the  United  Kingdom,  this  requires  the  use  of  British 
attorneys  engaged  by  the  Justice  Department.  The  Justice  Depart- 
ment's foreign  civil  litigation  representative  in  Munich,  Germany,  has 
responsibility  for  all  such  cases  in  Europe.  The  U.S.  Military  maintain 
close  liaison  with  that  office. 

In  order  to  protect  U.S.  government  interests  and  to  provide  timely 
notice  of  foreign  suits  to  the  Justice  Department,  US  and  UK  author- 
ities, at  the  request  of  the  State  Department  in  1961,  agreed  that  the 
service  of  civil  process  would  be  effected  upon  the  United  States  only 
through  the  US  Embassy,  in  Ix)ndon.  In  addition,  DOD  directives  re- 
quire prompt  and  continued  reporting  of  foreign  civil  actions  through 
military  channels.  In  cases  brought  before  the  Industrial  Tribunals, 
the  application  for  relief  is  sent  by  the  tribunal  to  the  British  Foreign 
and  Commonwealth  Office,  who,  in  turn,  deliver  it  to  the  US  Embassy. 
The  Embassy  then  forwards  the  application  to  the  Justice  Department 
via  the  State  Department  Legal  Office.  If  the  Justice  Department 
agrees  to  accept  service  it  will  advise  the  Embassy  who  will  then  notify 
the  Foreign  and  Commonwealth  Office.  The  suit  is  then  commenced  and 
defense  of  the  US  position  rests  with  the  Justice  Department.  The 
Justice  Department  pays  attorney's  fees.  Any  other  costs  or  awards  are 
borne  by  the  employing  agency. 

The  relatively  small  amount  of  civil  litigation  in  the  UK  is  due  to 
the  verv  effective  implementation  by  the  UK  Ministry  of  Defense  o^' 
Article  VIII  NATO-SOFA  claims  procedures. 

3.   CRIMINAL  JURISDICTION  UNDER   NATO-SOFA   IN   THE   UNITED   KINGDOM 

The  N'ATO  Status  of  Forces  Agreement  (SOFA)  determines  which 
authority  (the  United  States  or  the  LTnited  Kingdom)  will  exercise  ju- 
risdiction in  the  United  Kinsrdom.  There  is  no  formal  collateral 
agreement  as  in  some  other  countries.  Under  the  SOFA : 

1.  The  United  States  has  exclusive  lurisdiction  over  offenses  punish- 
able under  United  States  but  not  under  United  Kingdom  law. 
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2.  The  United  Kingdom  has  exclusive  jurisdiction  over  offenses  pun- 
ishable under  United  Kingdom  but  not  under  United  States  law.  This 
includes  all  cases  involving  civilians  and  dependents. 

3.  The  United  States  and  the  United  Kingdom  have  concurrent  ju- 
risdiction in  all  other  cases. 

(a)  The  United  States  has  the  primary  right  to  exercise  concurrent 
jurisdiction  over : 

(1)  Offenses  arising  out  of  acts  or  omissions  done  in  the  per- 
formance of  official  duty,  and 

(2)  Offenses  against  the  person  or  property  where  the  victim  is 
the  United  States,  or  a  member  of  the  U.S.  Visiting  Force  or  the 
civilian  component  or  a  dependent. 

(h)  The  UK  has  the  primary  right  to  exercise  concurrent  jurisdic- 
tion in  all  other  cases.  This  includes  cases  involving  abuse  of  drugs. 

The  criminal  jurisdictional  provisions  of  the  NATO  SOFA  were 
enacted  into  British  municipal  law  in  Part  I  of  the  Visiting  Forces 
Act,  1952  ( VFA) .  Pertinent  sections  of  Part  I  of  the  VFA  relevant  to 
the  determination  of  which  government  will  exercise  its  concurrent 
jurisdiction  are  attached  (app.  1(g)).  There  are  some  cases  in  which 
the  VFA  would  confer  the  primary  right  on  the  British  while  the 
SOFA  would  give  the  primary  right  to  U.S.  authorities.  In  these  cases, 
in  so  far  as  questions  of  criminal  jurisdiction  are  concerned,  the  British 
have  always  agreed  to  follow  the  SOFA  rule.  Experience  in  the  United 
Kingdom  indicates  that  the  British  will  usually  exercise  their  primary 
right  under  the  SOFA  (and  the  VFA)  to  prosecute  unless  there  is  vir- 
tually no  British  involvement  in  the  case.  The  U.S.  government  has 
made  a  continuing  request  for  waiver  of  the  British  primary  right  to 
exercise  jurisdiction  in  every  case.  This  is  understood  by  the  British 
and  is  published  in  British  police  instructions.  However,  the  Committee 
was  advised  that  in  cases  in  which  there  is  any  degree  of  British  in- 
volvement, the  British  will  waive  their  primary  right  of  jurisdiction 
only  in  the  most  unusual  circumstances. 

As  part  of  its  continuing  effort  to  maximize  U.S.  exercise  of  juris- 
diction, Third  Air  Force  (3AF)  has  obtained  informal  understand- 
ings with  British  and  Scottish  prosecutorial  authorities. 

1.  In  1975,  the  U.S.  Military  authorities  obtained  a  concurrence  in 
principle  from  the  Office  of  the  Director  of  Public  Prosecutions 
(DPP)  to  the  effect  that  the  British  police  would  hand  over  (i.e. 
waive)  jurisdiction  over  minor  on-base  drugs  offenses  which  involve 
only  U.S.  military  personnel  and  which  do  not  have  significant  impact 
on  the  British  community.  This  understanding  is  applicable  in  Eng- 
land and  Wales. 

2.  In  1978,  a  similar  acknowledgment  was  obtained  from  the  Office 
of  the  Lord  Advocate  which  applies  in  Scotland.  Both  these  under- 
standings leave  room  in  each  case  for  local  authorities  to  retain  juris- 
diction if  they  deem  it  appropriate.  The  Committee  was  advised  that 
it  is  expected  that  there  will  be  a  continuing  increase  in  the  number  of 
drugs  cases  which  will  be  dealt  with  by  United  States  rather  than 
United  Kingdom  authorities. 

It  was  indicated  to  the  Committee  that  the  Jordan  case  rule,  an 
nounced  by  the  U.S.  Court  of  Military  Appeals  in  the  case  of  U.S.  v. 
Jordan  (app.  1(d)),  has  a  negative  impact  upon  the  United  States 
obtaining  a  waiver  of  the  United  Kingdom  primary  right  to  exercise 
jurisdiction  in  some  cases.  This  comes  about  because  of  the  close  and 

47-691    0-79-3 


26 

cooperative  relationship  maintained  by  United  Kingdom  and  U.S. 
law  enforcement  authorities,  similar  to  the  relationshi})  maintained 
between  civil  and  military  law  enforcement  authorities  in  the  United 
States.  Consequently,  investigations  tend  to  be  handled  jointly.  Fur- 
thermore, since  there  is  a  difference  between  the  investigative  proce- 
dures used  by  the  United  Kingdom  and  United  States  authorities,  in 
particular  the  warning  of  rights  to  counsel  and  the  requirements  as  to 
search  and  seizure  procedures.  The  practical  effect  of  the  Jordan  case 
rule,  applying  fourth  amendment  standards  to  such  searches  (app.  1 
(d)),  has  been  to  make  it  difficult  to  fully  realize  the  Congressional 
policy  of  maximizing  jurisdiction  over  U.S.  personnel  because  the  U.S. 
Military  authorities  cannot  assure  the  United  Kingdom  authorities 
of  a  probability  of  conviction  if  the  member  is  tried  under  the  Uniform 
Code  of  Military  Justice.  The  impact  at  present  is  not  severe  because 
to  begin  with,  the  United  Kingdom  authorities  are  extremely  reluctant 
to  waive  their  primary  right  to  exercise  jurisdiction  in  any  such  case. 
The  graph  set  out  in  appendix  1(c)  shows  a  five  year  trend  of  the 
number  of  cases  involving  military  personnel  of  all  services  in  concur- 
rent jurisdiction  cases  where  the  British  have  had  the  primary  right  to 
exercise  jurisdiction  with  the  number  and  percentage  of  those  cases 
in  which  the  British  waived  jurisdiction.  It  should  be  noted  that  cases 
in  which  the  British  have  exclusive  jurisdiction  are  not  included.  Also 
set  out  in  appendix  1(f)  is  a  similar  graph  showing  a  five  year  trend 
of  only  tliose  cases  involving  drug  offenses. 

4.  A  COMPARISON  OF  BRITISH  AND  UNITED  STATES  MILITARY  ACTION  IN 
SIMILAR  CRIMINAL  CASES 

It  is  difficult  to  make  such  comparisons  in  any  specific  way  because 
the  sentence  in  both  jurisdictions  depends  on  so  many  variable  factors. 
However,  in  general,  the  committee  was  advised  that  sentences  imposed 
by  the  UK  are  consistent  and  commensurable  with  United  States 
practice. 

Drugs  cases  are  illustrative  of  the  general  similarity.  In  cases  in- 
volving simple  possession  of  marihuana,  trial  is  before  a  Magistrates 
Court;  see  diagram  (app.  1(c)),  and  punishment  consists  of  a  fine 
usually  on  the  order  of  100  pounds  ($200).  The  U.S.  military  would 
normally  handle  this  type  of  case  by  nonjudicial  punishment  under 
Article  15,  Uniform  Code  of  ^lilitary  Justice,  and  the  monetary  cost  to 
the  accused  would  be  similar.  In  cases  involving  more  serious  activity, 
such  as  supplying  to  others,  there  may  be  jail  sentences  for  periods  of 
several  months  up  to  but  never  exceeding  six  months.  This  again  is 
consistent  with  U.S.  military  practice  of  referring  such  cases  for  trial 
by  special  courts-martial  where  the  maximum  confinement  is  limited 
to  six  months.  In  every  serious  case  involving  large  commercial  trans- 
actions, on  hard  drugs  such  as  heroin,  there  may  be  jail  sentences  for 
three  or  fo?ur  years.  Again,  this  is  consistent  with  military  practice 
of  referring  such  cases  for  trial  general  courts  martial  where  sentences 
have  been  comparable. 

Fortunately,  the  United  Kingdom  and  United  States  judicial  sys- 
tems have  many  similarities.  As  a  result  there  is  greater  confidence 
among  U.S.  personnel,  generally,  that  fairness  and  justice  prevail.  The 
fact  that  proceedings  are  conducted  in  a  mutual  language  has  also 
proven  helpful. 
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5.   UNIQUE  PROBLEMS   CONCERNING  THE  EXERCISE  OF  FOREIGN   CRIMINAL 
JURISDICTION  ON  THE  UNITED  KINGDOM 

U.S.  Forces  in  the  United  Kingdom  have  an  advantage  over  U.S. 
forces  in  other  countries  in  that  U.S.  military  personnel  speak  the  same 
language  as  the  host  country  and  its  legal  system  is  very  similar  to 
ours. 

In  the  United  Kingdom,  the  United  States  Armed  Forces  seek  the 
maximization  of  the  exercise  of  U.S.  jurisdiction  in  accordance  with 
Congressional  and  Department  of  Defense  policy,  and  the  Com- 
mittee has  been  advised  that  the  British  authorities  are  always  cor- 
dial and  acquiesce  when  they  feel  they  can.  They  understand  the  pro- 
visions of  the  SOFA,  consider  it  to  be  a  binding  agreement,  and  ad- 
here rather  strictly  to  its  terms.  Also  it  is  reported  that  this  view  of 
the  agreement  coupled  with  their  feeling  of  responsibility  for  the  main- 
tenance of  law  and  order  in  their  own  country,  makes  them  reluctant 
to  waive  their  primary  right  to  exercise  jurisdiction  in  those  cases 
which  have  any  impact  at  all  on  the  British  community.  Military 
Judge  Advocate  personnel  advised  the  committee  that  they  are  satis- 
fied that  the  British  judicial  system  is  fair  and  grants  an  accused  rights 
similar  to  those  in  the  US.  judicial  system. 

6.  IMPACT  OF  THE  NEW  TAX  CONVENTION 

The  Committee  was  advised  however  that  there  are  potential  prob- 
lems looming  on  the  horizon  which  could  materialize  when  the  1975 
United  States-United  Kingdom  Tax  Convention  comes  into  effect 
after  it  is  ratified  by  both  the  United  States  and  the  United  Kingdom.^ 
The  Tax  Convention  of  16  April  1945,  in  Article  X,  provides  that 
wages  paid  by  the  U.S.  government  to  persons  (other  than  British  na- 
tionals who  are  not  also  U.S.  citizens)  for  services  rendered  to  the 
United  States  in  the  discharge  of  government  functions  shall  be 
exempt  from  United  Kingdom  tax  (app.  1(a)).  The  U.S.,  of  course, 
taxes  these  people.  Under  Article  19  of  the  1975  Tax  Convention, 
however,  there  appears  to  be  a  somewhat  abstruse  formula  which 
provides  that,  if  services  to  the  United  States  are  performed  in  the 
United  Kingdom  by  a  person  residing  in  the  United  Kingdom,  then 
wages  for  those  services  will  be  taxable  only  by  the  United  Kingdom : 
(a)  In  every  case  where  that  person  has  United  Kingdom  na- 
tionality, and 

(h)  In  all  other  cases  unless  the  person  concerned  became  a 
resident  of  the  United  Kingdom  solely  for  the  purpose  of  per- 
forming the  services  for  which  he  is  receiving  those  wages  (app. 
1(b)).  This  convention  appears  to  be  retroative  to  1  January 
1976. 
There  could  be  a  number  of  situations  in  which  U.S.  citizens  who  are 
U.S.  government  employees  in  the  United  Kingdom  will  be  held  liable 
for  British  income  taxes  and  who,  in  some  cases,  will  likely  be  charged 
and  prosecuted  for  violation  of  the  United  Kingdom  income  tax  law 
if  the  United  Kingdom  taxes  are  not  paid. 

3  As  of  December  1978  the  ratification  process  had  not  been  completed  so  it  was  not 
possible  to  indicate  the  date  the  convention  would  go  into  effect. 


IV.  IMMUNITY  OF  STATES 

During  the  94tli  Congress,  the  Subcommittee  on  Administrative 
Law  and  Governmental  Relations  held  hearings  on  the  subject  of 
immunity  of  foreign  states  and  their  entities  in  civil  actions.  In  that 
Congress,  the  subcommittee  favorably  recommended  the  bill  H.R. 
11315  to  the  full  committee  with  amendments.  The  bill  was  ultimately 
approved  as  Public  Law  94—583  in  the  form  recommended  by  the  sub- 
committee and  the  provisions  of  that  law  are  set  out  in  sections  1330, 
1332,  1391,  1602-1611,  and  1441  of  title  28  of  the  United  States  Code. 

These  pro\dsions  of  title  28  define  the  jurisdiction  of  the  courts  of 
the  United  States  over  certain  actions  against  foreign  states.  These 
provisions  provide  when  and  how  parties  can  maintain  a  lawsuit 
against  a  foreign  state  or  its  entities  in  the  courts  of  the  United  States 
and  also  when  a  foreign  state  is  entitled  to  claim  sovereign  immunity. 
The  bill  was  introduced  in  accordance  with  the  recommendations  of 
an  executive  communication  transmitted  to  the  Congress  by  the  De- 
partments of  State  and  Justice,  and  both  Departments  recommended 
its  enactment  with  the  amendments  recommended  by  the  subcom- 
mittee. 

H.R.  11315  was  the  product  of  many  years  of  work  by  the  Depart- 
ments of  State  and  Justice,  in  consultation  with  members  of  the  bar 
and  the  academic  community.  On  January  31,  1973,  a  bill  (H.R. 
3493)  was  introduced  in  the  93d  Congress,  and  referred  to  the  Com- 
mittee on  the  Judiciary,  and  in  turn  to  the  same  subcommittee,  and 
was  the  subject  of  a  subcommittee  hearing  on  June  T,  1973.  Although 
extensive  advice  had  already  been  obtained  from  the  private  sector, 
in  the  course  of  the  subcommittee's  consideration  it  became  apparent 
that  a  few  segments  of  the  private  bar  had  not  been  fully  consulted. 
It  was  pointed  out  that  the  93d  Congress  bill  contained  some  techni- 
cal deficiencies  which  could  be  remedied — particularly  with  respect 
to  maritime  cases  and  the  jurisdictional  provisions. 

The  bill  H.R.  11315  was  the  result  of  the  further  study  and  consul- 
tation suggested  in  the  earlier  Congress  by  the  subcommittee.  The 
re^dsed  language  was  further  improved  by  the  amendments  drafted 
in  the  course  of  subcommittee  consideration  and  the  bill  passed  both 
Houses  in  that  form  and  as  has  been  noted  was  approved  on  Octo- 
ber 21,  1976  as  Public  Law  94-583.  The  law  was  made  effective  ninety 
days  from  enactment,  that  is,  October  21, 1976. 

In  view  of  the  two  years  of  experience  under  the  provisions  of 
title  28  governing  the  jurisdictional  immunities  of  foreign  states  the 
members  were  interested  in  learning  how  European  nations 
approached  this  subject  and  the  reaction  by  those  nations  to  the  new 
A'merican  law.  Further,  the  Members  were  interested  about  the  ex- 
perience of  the  United  States  in  connection  with  actions  brought 
against  it  in  the  courts  of  those  countries. 
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The  provisions  of  title  28  concerning  the  jurisdictional  immunities 
of  foreign  states  codify  the  principles  of  the  restrictive  theory  of  sov- 
ereign immunity.  Sovereign  immunity  is  a  doctrine  of  international 
law  under  which  domestic  courts,  in  appropriate  cases,  relinquished 
jurisdiction  over  a  foreign  state.  Prior  to  World  War  II,  most  nations 
followed  the  doctrine  of  absolute  immunity.  Italy  and  Belgiimi  nearly 
a  hundred  years  ago  began  to  apply  principals  which  ultimately  led  to 
an  application  to  restrictive  immunity  dependent  upon  the  nature 
of  the  activity  giving  rise  to  the  legal  proceeding.  Between  World  War 
I  and  II  an  increasing  number  of  States  embraced  the  restrictive 
theory,  for  instance  Switzerland,  Austria,  France,  Greece,  Egypt  and 
Jordan.  Under  this  principle,  the  immunity  of  a  foreign  state  is  "re- 
strictod''  to  suits  involving  a  foreign  state's  public  acts  (jure  imperii) 
and  does  not  extend  to  suits  based  on  its  commercial  or  private  acts 
(jure  gestionis).  This  principle  was  adopted  by  the  Department  of 
State  in  1952  and  has  been  followed  by  the  courts  and  by  the  executive 
branch  ever  since.^  Moreover,  it  is  regularly  applied  against  the  United 
States  in  suits  against  the  U.S.  Government  in  foreign  courts.  This 
litigation  increased  in.  the  years  following  World  War  II  and  has  in- 
volved such  diverse  activities  as  the  purchase  of  goods  and  services  by 
our  embassies,  employment  of  local  personnel  by  our  military  bases, 
the  construction  or  lease  of  buildings  for  our  foreign  missions,  and 
traffic  accidents  involving  U.S.  Government-owned  vehicles. 

In  the  mid-1950's,  when  the  United  States  first  became  involved  in 
foreign  suits  on  a  large  scale,  foreign  counsel  retained  by  the  Depart- 
ment of  Justice  were  instructed  to  plead  sovereign  immunity  in  almost 
every  instance.  However,  the  executive  branch  learned  that  almost 
every  country  in  Western  Europe  followed  the  restrictive  principle  of 
sovereign  immunity  and  the  Government's  pleas  of  immunity  were 
routinely  denied  in  tort  and  contract  cases  where  the  necessary  con- 
tacts with  the  forum  were  present.  Thus,  in  the  1960 's,  it  became  the 
practice  of  the  Department  of  Justice  to  avoid  claiming  immunity 
when  the  United  States  was  sued  in  countries  that  had  adopted  the  re- 
strictive principle  of  immunity,  but  to  invoke  immunity  in  those  re- 
maining countries  that  still  held  to  the  absolute  immunity  doctrine. 
Beginning  in  the  early  1970's,  it  became  the  consistent  practice  of  the 
Department  of  Justice  not  to  plead  sovereign  immunity  abroad  in  in- 
stances where,  under  the  Tate  letter  standards,  the  Department  would 
not  recognize  a  foreisrn  state's  immunity  in  this  Country.  In  virtually 
every  country,  the  United  States  has  found  that  sovereign  immunity  is 
a  question  of  international  law  to  be  determined  by  the  courts.  Today 


1  Letter  from  the  State  Department.  Acting  Legal  Adviser.  Jack  B.  Tate,  to  the  Acting 
Attorney  General.  Phillip  B.  Perlman.  dated  May  19,  1952.  entitled  "Changed  Policy 
Concerning  the  Granting  of  Sovereign  Immunity  to  Foreign  Governments."  The  Depart- 
ment of  state  asserted  that  its  policy  would  be  thereafter  "to  follow  the  restrictive  theory 
of  sovereign  immunity  in  the  consideration  of  requests  of  foreign  governments  for  a  grant 
of  sovereign  immunity. 

The  letter  stated  : 

"According  to  the  newer  or  restrictive  theory  of  sovereign  immunity,  the  immunity 
of  the  sovereign  is  recognized  with  regard  to  sovereign  or  pubUc  acts  (.iure  imperii)  of  a 
state,  but  not  with  respect  to  private  acts  (.iure  gestionis).  There  is  agreement  by  pro- 
ponents of  both  theories  [ie.  of  absolute  and  of  restrictive  immunity  1,  supported  by 
practice,  that  sovereign  immunity  should  not  be  claimed  or  granted  in  actions  with 
respect  to  real  property  (diplomatic  and  perhaps  consular  property  excepted)  or  with 
respect  to  the  disposition  of  the  property  of  a  deceased  person  even  though  a  foreign 
sovereign  is  the  beneficiary." 
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most  Eastern  Block  countries  and  some  Third  World  countries  still 
persist  in  applying  the  rule  of  absolute  immunity. 

On  July  20, 1978,  the  British  Parliament  passed  the  State  Immunity 
Act  1978  (Chapter  33)  (see  App.  2a)  and  has  thus  brought  the  United 
Kingdom  in  line  with  the  modern,  restrictive  doctrine  of  immunity.  In 
the  discussion  of  this  British  legislation  in  Parliament,  Public  Law 
94^583  was  mentioned  with  approval. 

The  Judiciary  trip  to  Europe  included  a  stop  at  Munich,  Germany. 
In  order  to  supervise  the  continuing  litigation  involving  the  United 
States  in  European  countries,  the  Department  of  Justice  maintains 
an  office  in  Munich.  Organizationally,  this  office  is  a  part  of  the  Foreign 
Litigation  Units  of  the  Civil  Division  of  the  Department  of  Justice. 
The  Members  met  with  the  attorney  who  heads  the  Munich  office  and 
obtain  a  first  hand  description  of  European  litigation  involving  the 
United  States,  and  also  the  effect  and  European  reaction  of  the  1976 
United  States  enactment  of  Public  Law  94-583. 

In  Germany  the  acceptance  of  the  restrictive  theory  began  in  gradual 
steps  in  the  period  following  World  War  11.  Certain  landmark  cases 
demonstrate  the  steps  and  stages  of  that  development. 

The  Members  were  advised  that  a  leading  case  involved  an  action 
against  the  Empire  of  Iran  decided  by  the  German  Federal  Consti- 
tutional Court  on  April  30,  1963.  It  involved  the  suit  by  a  heating 
repair  firm  for  an  unpaid  invoice  for  repair  work  performed  at  the 
Iranian  Embassy  near  Bonn.  The  County  Court  of  Cologne  referred 
this  question  of  immunity  to  the  Federal  Constitutional  Court  pur- 
suant to  Articles  100  and  25  of  the  German  Constitution  of  1949 
(Basic  Law).  The  court  found  that  the  transaction  involved  was  an 
act  jure  gestionis,  that  the  Empire  of  Iran  did  not  enjoy  immunity 
in  this  litigation,  and  remanded  the  matter  to  the  lower  court  for  the 
issuance  of  a  judgment.  (Federal  Constitutional  Court,  Volume  16, 
pp.  27-64) 

The  case  involved  the  question  of  whether  a  Cologne  firm  could  sue 
the  State  of  Iran  for  the  cost  of  repairs  to  the  heating  system  of  the 
Iranian  Embassy  Building  when  Iran  had  invoked  the  defense  of 
sovereign  immunity.  This  decision,  rendered  April  30,  1963,  indicates 
the  practice  in  the  Federal  Republic,  and  outlines  the  practice  in 
other  countries.  The  Federal  Constitutional  Court  outlined  the  history 
of  the  law  of  sovereign  immunity  as  applied  in  Germany,  and  then 
reviewed  the  law  of  several  other  countries  in  connection  with  the 
absolute  or  restrictive  theories  of  immunity.  In  this  connection,  the 
court  discussed  the  law  of  Italy,  Belgium,  Switzerland,  Austria, 
France,  Greece,  Jordan,  the  Netherlands,  Sweden,  England,  the  Com- 
monwealth countries,  the  United  States,  the  Philippines,  Japan,  Rus- 
sia, Poland,  Czechoslovakia,  and  Croatia.  After  this  analysis,  the 
court  concluded  that  the  test  as  to  whether  a  foreign  state  enjoys  im- 
munity from  suit  depends  upon  whether  the  act  involved  can  be  char- 
acterized as  an  "act  de  jure  imperii"  or  an  "act  de  jure  gestionis."  In 
this  connection  the  court  stated : 

The  fact  that  it  is  diflScult  to  distinguish  between  sovereign  and  non-sovereign 
state  activity  does  not  constitute  a  valid  reason  to  abandon  this  distinction. 
Diflaculties  of  a  similar  nature  appear  elsewhere  in  the  law  of  nations. 
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The  court  rejected  the  idea  that  the  purpose  of  the  transaction 
should  be  decisive.  In  this  connection  the  German  court  took  the  posi- 
tion that  the  distinction  should  be  based  upon  whether  the  state  acts 
in  the  exercise  of  sovereign  authority  or  like  a  private  person.  It  was 
pointed  out  that  this  is  a  distinction  made  in  court  decisions  in  Italy, 
Bel^um,  Switzerland,  xVustria,  and  Egypt.  The  court  also  noted  that 
this  distinction  is  also  contained  in  the  codification  efforts  of  the  In- 
ternational Law  Association  and  the  Institute  de  Droit  International, 
and  in  the  writings  of  prominent  writers  on  international  hiw.  The 
court  held  that  there  is  no  rule  of  international  law  pursuant  to  which 
domestic  courts  lack  jurisdiction  in  a  lawsuit  against  a  foreign  state 
concerning  an  act  jure  gestionis  and  that  accordingly  no  such  rule  of 
international  law  could  be  an  integral  part  of  the  German  Federal 
law.  The  court  also  defined  the  areas  in  which  immunity  of  a  state 
is  preserved  under  the  modem  theory  and  these  involve  actions  jure 
imperii :  Exercise  of  military  force,  police  power,  the  administration 
of  law  and  conduct  of  foreign  policy. 

The  trend  of  the  majority  of  European  states  is  shown  in  a  decision 
of  the  Federal  Constitutional  Court  of  the  Federal  Republic  of  Ger- 
many (the  "Bundesverfassungsgericht")  on  October  80,  1962.  The 
court  held  that  the  plaintiff  (Vereinigte  Kaliwerke  Salzdefurth  AG) 
had  the  right  to  have  the  land  register  corrected  as  against  the  Gov- 
ernment of  Yugoslavia  which  was  the  defendant  in  that  action.  This 
case  involved  a  situation  in  which  a  sale  of  land  to  the  Government 
of  Yugoslavia  was  nullified.  The  plaintiff  was  granted  relief  by  the 
court  even  though  Yugoslavia  had  established  a  military  mission 
on  the  land. 

In  the  course  of  their  discussions  in  Germany,  the  Members  were 
advised  of  a  more  recent  case  involving  a  further  definition  of  the 
immunity  doctrine  in  Germany.  This  was  the  decision  of  the  German 
Federal  Constitutional  Court  of  December  13, 1977  in  the  case  against 
the  Republic  of  the  Philippines,^  resulting  from  a  dispute  about  non- 
payment of  rent  for  the  Embassy  building.  The  plaintiff  on  the  basis 
of  a  default  judgment  for  about  DM  95,000  obtained  an  order  of 
execution  against  two  Embassy  bank  accounts  in  Bonn  on  February 
13,  1976.  The  municipal  court  properly  referred  the  question  of  the 
propriety  of  levying  execution  against  those  accounts  to  the  Federal 
Constitutional  Court,  again  pursuant  to  Articles  100  and  25,  Basic 
Law.  The  Constitutional  Court  held  that  such  execution  was  not 
permissible,  because  the  funds  in  the  bank  accounts  were  used  for  the 
normal  operations  of  the  Embassy.  However,  the  Court  in  a  detailed 
and  lengthy  opinion  held  that  in  Germany  the  restrictive  theory  of 
immunity  obtains  and  that,  as  a  matter  of  principle,  whenever  juris- 
diction for  the  main  litigation  exists,  jurisdiction  also  exists  for  al- 
lowing execution  against  property  of  the  defendant  State.  However, 
the  Court  felt  one  must  examine  whether  the  property  to  be  levied 
upon  does  not  serve  "sovereign  purposes",  purposes  jure  imperii.  The 
court  found  that  a  general  rule  of  the  international  law  exists  pro- 
hibiting execution  against  accounts  of  Embassies  earmarked  for  the 
payment  of  its  operational  expenses  and  that  such  rule  is  an  integral 
part  of  the  German  domestic  law. 


*  Federal  Constitutional  Court,  vol.  48,  pp.  342  et  seq. 
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A  unique  aspect  of  this  opinion  by  the  Judges  of  the  highest  court 
of  Germany  devoted  five  full  pages  to  a  discussion  of  the  Foreign 
Sovereign  Immunities  Act  of  1976  (Public  Law  94^583).  They  cited 
with  approval  the  provisions  of  the  Foreign  Sovereign  Immunities 
Act  of  1976  and,  also  referred  to  the  legislative  history  and  the  hear- 
ings held  by  the  Subcommittee  on  Administrative  Law  and  Govern- 
mental Kelations  of  the  Committee  on  the  Judiciary. 

^Mien  the  Foreign  Sovereign  Immunities  Act  was  being  consid- 
ered by  the  Committee,  one  aspect  that  was  given  careful  consideration 
mvolved  the  question  of  immunity  of  property  of  a  foreign  state  from 
attachment  or  execution.  In  this  connection,  the  Members  were  ad- 
vised that  in  a  number  of  countries,  including  Italy  and  Greece,  exe- 
cution against  the  property  of  a  foreign  State  is  permitted  only  after 
the  express  approval  of  the  executive,  mostly  the  Minister  of  Justice, 
is  obtained.  Apparently,  there  still  is  a  certain  hesitation  where  exe- 
cution against  the  property  of  a  foreign  State  is  concerned.  However, 
Members  were  advised  that  steps  have  already  been  taken  towards 
breaking  down  those  barriers.  (The  European  Convention  on  State 
Immunity  appears  to  sidestep  this  touchy  question  by  having  the 
Contracting  States  agree  to  "give  effect  to  a  judgment  against  it  by 
the  court  of  another  Contracting  State".  Thus  execution  need  not  be 
resorted  to).  The  information  supplied  the  committee  indicates  that 
it  seems  likely  that  execution  will  be  permitted,  if  the  property 
against  which  execution  is  to  be  levied  constitutes  property  of  a  State 
earmarked  for  commercial  purposes. 

In  the  course  of  their  inquiry  concerning  European  law  and  prac- 
tice in  connection  with  the  immunity  of  foreign  states,  the  Members 
were  interested  in  the  Convention  on  State  Iimnunity  of  the  Council 
of  Europe  which  deals  with  this  subject.  The  "European  Convention 
on  State  Immunity  and  Additional  Protocol"  was  adopted  by  the 
Council  on  May  16, 1972.  As  of  May  24,  1972.  The  Convention  entered 
into  force  on  June  11, 1976  after  it  had  been  ratified  by  three  nations. 
The  following  eight  countries  had  signed  the  Convention:  Austria, 
Belgium,  Cyprus,  the  Federal  Republic  of  Germany,  Luxembourg, 
The  Xetherlands,  Switzerland,  and  the  United  Kingdom.  The  afore- 
mentioned states,  with  the  exception  of  the  United  Kingdom,  have  also 
signed  the  Additional  Protocol.  However,  the  required  number  of  five 
states  have  not  yet  ratified  it. 

The  approach  taken  by  the  Convention  in  Article  15  is  to  provide 
that  a  Contracting  State  is  to  be  entitled  to  immunity  from  the  juris- 
diction of  the  courts  of  another  Contracting  State  if  the  proceedings 
do  not  fall  within  Articles  1  to  14  of  the  Convention.  Thus,  Articles 
1  to  14  of  the  Convention  provide  for  jurisdiction  over  foreign  states.^ 
Since  Articles  1  through  14  are  somewhat  parallel  to  the  jurisdictional 
immunities  of  states  provisions  of  title  28,  United  States  Code,  in 
defining  the  areas  where  foreign  states  will  be  subject  to  suit,  it  would 
be  helpful  to  outline  them  at  this  point.  Articles  1  through  14,  in 
substance,  provide  tliat  the  Contracting  State  cannot  claim  immunity 
from  jurisdiction  of  the  courts  of  another  Contracting  State  when^ 
(a)  In  case  the  Contracting  State  institutes  or  intervenes  in 
proceedings  before  the  court  of  another  Contracting  State ; 

'The  Convention  and  its  Protocol  are  set  out  as  Appendix  2(b)  of  this  report. 


34 

(h)  In  case  of  a  counterclaim  of  a  certain  nature; 

(c)  In  case  of  waiver  by  international  agreement  or  by  express 
term  of  a  contract  in  writing  or  by  express  consent  given  after  a 
dispute  between  the  parties  has  arisen ; 

(d)  After  it  takes  any  step  in  the  proceedings  related  to  the 
merits; 

(e)  In  case  of  a  contract,  the  obligation  fails  to  be  discharged 
in   the   territory   of   the    State   of   the    forum    (with    certain 

exceptions)  ; 

(/)  In  case  of  contract  of  employment  (with  certain 
exceptions) ; 

(g)  In  case  the  State  participates  with  one  or  more  private 
})ersons  in  a  company,  association  or  other  legal  entity,  etc. ; 

(h)  In  case  the  State  has  on  the  territory  of  the  State  of  forum 
an  office,  agency  or  other  establishment,  etc. ; 

(^)   If  the  proceedings  i-elate  to   patent,  industi*ial  design, 
trademark,  service  mark  or  other  similar  right ; 
(j)  With  regard  to  immovable  property ; 

(k)  With  regard  to  proceedings  relating  to  a  right  in  movable 
or  immovable  i)roperty,  arising  by  way  of  succession,  gift  or 
bona  vacantia  (escheat)  ; 

(I)  As  a  result  of  an  arbitration  agreement. 
The  European  Convention  also  sets  up  procedural  rules  pertaining 
to  service  of  process  (Art.  16),  posting  of  security  (Art.  17),  dis- 
closure of  documents  (Art.  18),  and  the  effect  of  pending  procedures 
between  the  same  parties  involving  the  same  subject  (Art.  19).  Finally, 
the  European  Convention  contains  provisions  on  the  enforcement  of 
judgments  (Articles  20,  21,  and  22),  optional  provisions  (Articles  24, 
25,  and  26),  general  provisions  (Articles  27  through  35).  Articles  36 
through  41  contain  the  final  clauses  which  are  customary  in  conven- 
tions of  a  legal  character  concluded  under  the  auspices  of  the  Council 
of  Europe.  The  Additional  Protocol  to  the  European  Convention  on 
State  Immunity  implements  pertinent  provisions  of  the  Convention 
with  regard  to  enforcement  of  judgments. 

To  further  indicate  the  relationship  between  the  Council  of  Europe's 
action  as  to  immunities  of  States  and  the  parallel  United  States  statute, 
the  Members  learned  that  upon  the  enactment  of  Public  Law  94-583, 
the  Legal  Newsletter  of  the  Council  of  Europe  reported  its  enactment 
and  discussed  its  provisions. 


V.  ACTIONS  AGAINST  INSURERS   OF  PERSONS 
ENTITLED  TO  DIPLOMATIC  IMMUNITY 

A.  Mandatory  Insurance  of  Diplomats  and  Direct  Actions 
Against  Insurers  Involving  Claims  Against  Persons  Entitled 
TO  Diplomatic  Immunity 

In  the  95th  Congress,  the  Subcommittee  on  Administrative  Law 
and  Governmental  Relations  held  a  hearing  on  the  bill  H.R.  7679, 
which  would  amend  title  28,  United  States  Code,  to  provide  for  direct 
actions  against  insurers  of  persons  entitled  to  diplomatic  immunity. 
This  bill  was  introduced  to  complement  the  bill  H.R.  7819,  reported 
by  the  International  Relations  Committee  and  passed  by  the  House, 
which  amended  the  law  concerning  diplomatic  immunity  and  required 
that  diplomatic  personnel  carry  liability  insurance. 

In  a  similar  manner  to  the  Federal  Tort  Claims  Act  provisions, 
the  direct  actions  provided  for  in  the  bill  would  be  tried  without  a 
jury.  The  actions  would  be  subject  to  all  lawful  conditions  of  the 
contract  of  insurance,  when  the  conditions  are  such  that  their  viola- 
tion substantially  prejudice  the  insurer's  ability  to  defend  the  action. 
Direct  actions  brought  against  insurers  as  provided  in  new  section 
1364  of  title  28  would  be  subject  to  the  law  of  the  place  of  occurrence. 
The  actions  would  not  be  subject  to  the  defense  that  the  insured  is 
immune  from  suit  or  that  the  insured  is  an  indispensable  party. 

On  August  2,  1978,  the  bill  was  reported  to  the  House.  However, 
before  the  Judiciary  Committee  bill  could  be  considered,  the  House- 
passed  bill,  H.R.  7819,  passed  the  Senate  with  an  additional  amend- 
ment substantially  including  the  contents  of  H.R.  7679.  That  bill 
was  approved  on  September  30,  1978,  as  Public  Law  95-393,  as  the 
"Diplomatic  Relations  Act". 

In  view  of  this  history,  the  Members  requested  information  con- 
cerning immunity  of  diplomats  in  the  European  area. 

B.  Germany:  Immunity  of  Diplomats,  Motor  Vehicle  Insurance 

The  Vienna  Convention  on  Diplomatic  Reflations,  done  at  Vienna 
April  18,  1961,  and  the  Vienna  Convention  on  Consular  Relations, 
done  at  Vienna  on  April  24,  1963,  have  both  become  the  law  of  the 
Federal  Republic  of  Germany.  As  is  required  in  civil  law  countries, 
implementing  legislation  had  to  be  enacted  in  Germany  before  those 
Conventions  could  become  the  law  of  the  land.  Accordingly,  such 
implementing  law  concerning  the  Vienna  Convention  on  Diplomatic 
Relations  was  published  on  August  6,  1964  and  entered  into  force  on 
August  7,  1964.  The  Vienna  Convention  on  Consular  Relations  was 
implemented  by  the  law  published  on  August  26,  1969,  it  went  into 
force  on  the  next  following  day.  These  two  Conventions  also  are 
referred  to  in  Section  18,  19  and  20  of  the  Gerichtsverfassungsgesetz, 
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that  is,  the  Law  Governing  the  Constitution  of  the  Courts.  Section 
18  provides  that  the  membei*s  of  the  diplomatic  mdssions  accredited 
to  the  Federal  Republic  of  Geimany,  their  family  member  and 
private  servants,  are  immune  from  German  jurisdiction  pursuant  to 
the  Vienna  Convention.  This  applies  also  where  the  sending  state  has 
not  adopted  the  Vienna  Convention.  There  is  a  gi-eat  similarity  with 
Section  3(b)  of  the  Diplomatic  Relations  Act.  Section  19  of  the  Ger- 
man law  provides  the  same  as  Section  18,  for  members  of  the  accred- 
ited consular  posts  of  foreign  coimtries.  Section  20,  finally,  provides 
that  the  German  jurisdiction  also  does  not  apply  to  other  persons 
than  those  covered  in  Sections  18  and  19  to  the  extent  they  also  are 
exempt  from  such  jurisdiction  under  the  general  rules  of  inter- 
national law  or  by  treaty  or  other  statutes. 

In  view  of  the  work  of  the  Committee  with  reference  to  direct  actions 
against  insurers  of  Diplomats,  the  Members  were  particularly  inter- 
ested in  the  manner  in  which  the  German  authorities  are  handling  or 
regulating  the  licensing  and  the  insurance  requirements  of  motor 
vehicles  owned  and  operated  by  diplomats  or  diplomatic  or  consular 
missions  or  posts.  It  seems  as  a  general  proposition,  that  no  problems 
exist  in  this  area.  This  is  true  for  practically  all  countries  in  Europe. 

The  owner  of  a  motor  vehicle  which  is  "stationed"  in  Germany  must 
have  liability  insurance  (Section  1  Pflichtversicherungsgesetz  (Man- 
datory Insurance  Law).  Exemptions  from  such  mandatory  insurance 
are  listed  specifically  in  Section  2  of  that  law.  Please  note  that  neither 
foreign  countries  nor  diplomats  are  exempt;  not  even  States  which 
wish  to  be  "self -insurers"  (Note  that  as  to  military  vehicles,  under 
NATO-SOFA  a  different  arrangement  obtains).  Thus,  the  motor  ve- 
hicle authorities  or  offices  issuing  license  plates  will  simply  not  issue 
plates  or  revalidate  them,  unless  prescribed  written  proof  of  insurance 
coverage  is  first  submitted  (Sec.  29a  et  seq.,  StVZO  =  Road  Traffic 
Licensing  Law).  Upon  termination  of  insurance  coverage,  the  license 
plates  and  car  papers  must  be  returned,  they  may  even  be  collected  by 
force  (Ibid.,  Sec.  29d).  The  United  States  Embassy  in  Bonn  and 
American  consular  posts  in  Germany  have  been  carrying  commercial 
insurance  on  all  of  their  official  vehicles  since  1955,  that  is,  as  of  the  date- 
Germany  regained  its  sovereignty  (5/5/1955).  Moreover,  all  U.S. 
employees,  whether  they  enjoy  diplomatic  immunity  or  consular  status 
or  are  members  of  the  administrafive  or  service  staff,  must  and  do  carry 
commercial  insurance.  According  to  the  German  motor  vehicle  bureaus 
of  Bonn  and  Munich,  this  is  the  practice  without  exception  for  all 
foreign  diplomatic  and  consular  missions.  There  simply  is  no  way  of 
obtaining  license  plates  without  complying  with  all  of  these  requiro^- 
ments. 

Since  1965  the  German  law  provides  that  the  damaged  party  has  a 
direct  claim  against  the  insurance  carrier  (Section  3(1)  Pflichtver- 
sicherungsgesetz (Mandatory  Insurance  Law).  The  insurance  carrier 
must  cover  the  accident  or  event,  even  if  under  the  contract  of  insurance 
the  company  would  not  be  liable  to  the  insured  person  (Sec.  158c 
VVG=Law  Governing  Insurance  Contracts) .  The  company  could  take 
recourse  against  its  customer,  but  it  must  cover  the  event  vis-a-vis  the 
insured  or  damaged  third  party. 

Pursuant  to  the  Mandatorv  Insurance  Law  (in  particular  "Attach- 
ment to  Section  4(2)",  Pflichtversicherungsgesetz)  the  minimum  re- 
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quired  liability  insurance  coverage  in  the  Federal  Republic  of  Germany 
is,  and  has  been  since  1971,  as  follows :  Personal  injury,  maximum  per 
person  DM  500,000  (appr.  $260,000),  total  sum  for  personal  injury  to 
more  than  one  person  in  any  one  accident  DM  750,000  ($400,000)  ; 
property  damage  per  accident  DM  100,000  (appr.  $52,400) . 

Incidentally,  there  is  a  parallel  law  covering  mandatory  insurance 
for  foreign  registered  vehicles  entering  Germany.  Such  law  requires 
the  same  insurance  coverage,  proof  of  which  may  be  demanded  at  the 
border  upon  entering  the  Federal  Republic  of  Germany.  In  lieu  of 
purchasing  temporary  insurance  at  the  border,  it  is  permissible  that 
vehicles  entering  Germany  show  evidence  of  international  insurance 
coverage  (the  "green  card",  issued  in  accordance  with  the  London 
Convention). 

Inquiries  regarding  the  practice  of  the  German  Foreign  Office 
(Auswaertiges  Amt)  concerning  the  insurance  of  its  motor  vehicles 
and  those  of  its  staff  outside  of  Germany  (in  Germany  their  official 
vehicles  are  exempt  from  German  insurance  requirement ;  see  Section 
2,  Mandatory  Insurance  Law.  Privately  owned  vehicles  of  German 
Ministry  personnel  must  of  course  carry  the  mandatory  German  insur- 
ance). In  all  of  those  foreign  countries  which  require  automobile  in- 
surance, which  is  the  majority  of  countries,  the  German  diplomatic  and 
consular  missions  insure  all  of  their  official  vehicles  pursuant  to  such 
requirements  and,  of  course,  the  members  of  the  staff  also  insure  their 
privately  owned  vehicles  commercially.  There  are  a  small  number  of 
countries  which  do  not  require  automobile  liability  insurance :  Argen- 
tina, Ecuador,  Yemen,  Korea,  Libya,  Togo.  (In  Ethiopia  only  diplo- 
mats must  be  insured).  In  Mexico  and  Thailand  trucking  firms  with 
domicile  abroad  are  exempt  from  insurance.  In  some  countries  the 
mandatory  coverage  is  exceedingly  small,  indeed  inadequate  (e.g.  in 
Turkey,  where  a  coverage  of  about  $420  is  required). 

Concerning  the  countries  not  requiring  insurance  the  German  For- 
eign Office  has  entered  into  a  contract  of  insurance  with  the  largest 
private  German  insurance  company,  Allianz  Versicherungs-AG.  The 
arrangement  covers  official  vehicles  and  privately  owned  vehicles  of 
German  Foreign  Office  personnel. 

On  balance,  it  can  be  said  that  due  to  the  German  motor  vehicle  laws 
prescribing,  among  other  things,  mandatory  insurance  and  due  to  the 
direct  action  provision,  together  with  the  rigid  practice  of  the  German 
motor  vehicle  offices,  no  problem  exists  concerning  vehicles  operated 
by  persons  enjoying  diplomatic  immunity  or  consular  privileges,  or 
by  foreign  governments,  their  agencies  or  instrumentalities.  There  is 
a  theoretical  problem  which,  however,  has  not  disturbed  the  German 
insurance  companies.  This  problem  could  arise  where  the  insurer  of  a 
vehicle  owned  by  a  person  enjoying  immvmity  wishes  its  insured  to 
testify  as  a  witness  in  the  defense  of  a  suit  brought  by  the  damaged 
party.  The  person  enjoying  immunity  could  indeed  not  be  subpoenaed 
by  a  German  court  (Although  such  immunity  could  be  waived;  if  an 
American  employee  is  involved,  the  Department  of  State  would  have 
to  approve  such  waiver) .  This  observation  was  interesting  to  the  Mem- 
bers since  this  point  was  an  issue  in  the  course  of  the  consideration  of 
the  Committee  bill  on  direct  action. 

As  a  practical  matter,  the  Committee  was  advised  that  the  German 
companies  do  not  like  the  insured  to  be  a  witness,  as  he  would  be  con- 
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sidered  biased  by  the  court  and  his  testimony  would  liave  less  weight 
than  evidence  from  "objective''  sources.  Secondly,  practically  always 
there  is  other  evidence  available,  including  the  obligatory  police  re- 
port, which  in  Germany  is  admissible  as  evidence  through  the  testi- 
mony of  a  police  officer. 

Finally,  and  perhaps  most  importantly,  the  insured  has  a  contrac- 
tual duty  to  report  to  and  cooperate  with  the  insurer.  Such  contractual 
clause  is  a  standard  provision  of  the  AKB  (Allgemeine  Geschaefts- 
bedingungen  der  Kraft fahrzeug^'ersicherer=General  Business  Condi- 
tions of  German  Automobile  Insurer)  filed  with  the  Federal  Super- 
visory Bureau  for  the  Insurance  Industry.  It  is  the  experience  of  the 
companies  that  the  diplomats  comply  with  such  contractual  duty  and 
submit  reports  as  required. 

The  German  situation  under  the  treaty  is  such  that  should  a  diplo- 
mat fail  or  refuse  to  so  report  to  his  insurer,  clearly  the  insurer  could 
not  compel  compliance  by  legal  action.  However,  the  company  could 
and  would  terminate  the  coverage,  whereupon  the  license  plates  and 
car  papers  would  be  invalidated  and  withdrawn. 

Under  German  law  it  would  be  unthinkable  and  impossible  for  an 
insurance  company  to  plead  "immunity"  based  on  the  insured  person's 
status  as  a  diplomat.  If  it  was  attempted,  such  defense  would  not  suc- 
ceed for  the  following  reasons : 

(a)  There  is  a  direct  action  and  direct  claim  against  the  insurer 
(Sec.  3(1),  Mandatory^  Insurance  Law).  The  insurer  and  the  insured 
are  jointly  and  severally  liable  (ibid.  Sec.  3(2) ) . 

(b)  The  plea  of  immunity,  while  available  to  the  diplomat,  is  not 
available  to  the  insurer.  The  court,  in  examining  ex  efficio  whether  a 
suit  against  a  diplomat  is  admissible  ("Zulaessigkeit")  will  find  that 
it  is  not,  due  to  Section  18  (or  Sections  10  or  20)  of  the  Law  Govern- 
ing the  Constitution  of  Courts  (GVG).  The  answer  is  to  the  con- 
trary where  the  insurer  is  to  the  contrary  where  the  insurer  is  the 
defendant;  a  suit  against  the  insurer  is,  of  course,  admissible.  In 
finding  the  suit  against  the  diplomat  inadmissible  the  court  makes  no 
ruling  regarding  the  validity  of  the  claim  on  which  the  plaintiff 
seeks  to  recover. 

Technically,  under  German  law,  "immunity"  is  not  a  so-called  de- 
fense, but  a  basic  question  of  admissibility  of  the  suit,  a  question  the 
German  court  must  clarify  before  the  litigation  proceeds  to  the  merits. 
Only  when  the  merits  have  been  reached  can  "defenses"  be  asserted. 

C.  Diplomatic  Immunity  in  the  United  Kingdom 

The  committee  members  were  advised  that  the  British  Government 
divides  all  diplomatic  personnel  into  two  classes :  Diplomatic  agents 
and  Technical  and  Administrative  Staff.  Diplomatic  agents  are  listed 
on  the  diplomatic  list.  This  includes  Foreign  Service  Officers  and 
other  high  ranking  members  of  the  ^Mission.  The  Technical  and  Ad- 
ministrative Staff  list  would  include  such  groups  as  secretaries  and 
communicators. 

The  first  group,  diplomatic  agents,  are  exempt  from  all  classes  of 
prosecution,  civil  and  criminal.  There  are  only  a  few  exceptions  which 
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are  outlined  in  Article  31  of  the  Vienna  Convention  as  adopted  by  the 
United  Kingdom  in  the  enclosed  Diplomatic  Privileges  Act  (see 
app.  3).  All  members  of  the  second  group  have  immunity  from  crim- 
inal prosecution,  but  do  not  have  immunity  in  civil  proceedings. 

The  question  of  whether  United  States  diplomatic  personnel  could 
be  sued  civilly  in  an  automobile  case  does  not  arise  in  the  U.K.  because 
automobile  accidents  are  criminal  cases  not  civil  ones.  Therefore, 
diplomats  of  both  classes  in  the  U.K.  have  immunity  from  prosecution 
in  automobile  accident  cases. 

In  the  United  Kingdom  diplomatic  agents  are  not  obliged  to  give 
evidence  (Art.  31,  Vienna  Convention).  This  presents  a  situation 
analagous  to  that  in  the  United  States  since  insurance  companies  can- 
not guarantee  that  their  clients — diplomats — will  testify  in  court  for 
them.  This  committee  has  been  advised  that  this  does  not  present  a  se- 
rious problem  because  insurance  companies  in  the  U.K.  are  always  sued 
directly  for  civil  damages.  The  insurer  assumes  his  risks  vis  a  vis 
diplomatic  status  when  the  policy  is  issued.  Insurance  coverage  for  all 
drivers  ($300,000-$500.000  minimum)  is  required  by  law.  U.S.  Em- 
bassy personnel  have  been  advised  by  insurance  advisers  in  the  United 
Kingdom  that  the  diplomatic  witness  issue  is  insignificant  due  to  the 
small  percentage  of  cases  that  reach  the  trial  stage. 

The  United  States  embassies  in  foreign  countries  cannot  waive  dip- 
lomatic immunity.  This  can  be  done  only  by  the  Secretary  of  State. 
This  is  true  since  the  immunity  exists  as  to  the  United  States  and  is 
not  merely  a  personal  immunity  for  the  diplomat. 


VI.  TERRORISM 

Terrorism  has  become  a  growing  world-wide  concern  as  entire 
nations  have  been  grappled  to  a  stand  off  by  small  but  organized 
groups  of  fanatics.  It  is  estimated  that  between  1968  and  1976,  ter- 
rorists have  been  responsible  for  more  than  1150  international  inci- 
dents, including  63  assassinations,  501  bombings,  137  kidnappiags  and 
numerous  ambushes  and  hijackings.  Western  Europe  in  particular 
has  been  hard  hit  by  this  wave  of  violent  crime  in  the  name  .of  politics. 
Terrorist  crime  is  not  always  readily  distinguishable  from  con- 
ventional crime  since  both  often  involve  identical  conduct,  and  the 
label  "terrorist"  many  times  is  one  subjectively  applied.  However, 
terrorism  is  generally  defined  as  the  use  of  violence  and  intimidation 
to  gain  public  attention  for  political  purposes. 

Terrorism  is  set  apart  by  its  indirection,  as  a  terrorist  views  his 
victims  more  as  stage  props  in  order  to  create  a  theatre  of  fear  and 
intimidation.  By  frightening  an  entire  population,  a  minute  faction 
can  exert  an  influence  wholly  out  of  proportion  with  that  which  it 
could  achieve  peacefully. 

Terrorism,  from  whatever  political  quarter,  represents  a  direct 
assault  on  a  social  order  carefully  evolved  by  civilization  over  the 
centuries.  Regardless  of  the  motivation  of  those  employing  it,  terror- 
ism represents  a  throwback  to  a  barbarian  era  when  society  was  at 
the  whim  of  its  most  violent  elements. 

Although  the  United  States  has  been  fortunate  by  comparison  with 
Western  Europe,  the  threat  of  terrorism  is  as  real  here.  In  the  past 
ten  years,  hundreds  of  bombings  have  rocked  Americans  into  apprecia- 
tion of  terrorism's  possibilities.  Many  were  killed  by  a  holiday  ex- 
plosion several  years  ago  at  LaGuardia  Airport  that  is  still  unsolved. 
Another  fatal  bombing  occurred  at  the  University  of  Wisconsin  and 
even  the  U.S.  Capitol  Building  was  damaged  by  explosives. 

Moreover,  terrorism  in  Western  Europe  facilitates  the  development 
of  an  international  criminal  fraternity  which  places  little  emphasis 
on  ideological  differences.  Terrorists  tend  to  view  one  another  as 
comrades-in-arms  even  though  their  individual  causes  have  little  in 
common.  This  supranationality  requires  that  utmost  international  co- 
operation if  individual  countries  hope  to  combat  terrorism. 

Several  factors  explain  the  rise  of  terrorism  and  underline  its 
danger  to  organized  society : 

(a)  Modern  weaponry  is  so  advanced  that  one  person  is  capable 
of  enormous  destruction. 

(h)  The  mass  media  is  so  developed  that  it  tempts  terrorists  to 
use  it  as  a  tool  for  gaining  a  large  audience  with  highly  visible 
incidents  of  violence. 

(c)  Turmoil  among  developing  nations  has  contributed  a  host 
of  justifications  for  terrorist  activities  as  well  as  providing  a 
fecund  area  for  the  recruitment  of  foot  soldiers. 
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(d)  For  whatever  reasons,  sanctions  against  terrorists  have 
been  largely  ineffective,  leaving  an  estimated  80  percent  of 
identified  terrorists  now  free. 

There  long  has  been  an  awareness  of  the  necessity  for  international 
cooperation  in  the  battle  against  terrorism.  For  example,  three  major 
international  agi*eements  have  addressed  the  question  of  civil  aviation 
offenses,  including  the  Tokyo  (1963),  Hague  (1970),  and  Monti-eal 
(1971)  Conventions.  These  conventions  have  classified  air  piracy  as  an 
international  crime  and  call  for  either  the  extradition  or  prosecution 
of  offenders.  P^ven  thougli  the  provisions  of  these  conventions  have  not 
been  tested,  parties  to  the  documents  are  prepared  to  enact  severe 
penalties  when  dealing  with  these  offenses. 

Two  treaties  dealing  with  the  protection  of  diplomats  have  been 
signed,  ratified  by  the  United  States,  and  are  in  force.  These  are  the 
so-called  GAS  Convention  of  1971  and  the  U.N.  Convention  on  the 
Prevention  and  Punishment  of  Crimes  Against  Internationally  Pro- 
tected Persons,  Including  Diplomatic  Agents. 

Despite  United  States  pressure,  no  international  consensus  has  been 
achieved  on  anti-terrorist  measures — primarily  because  of  a  difficulty 
in  defining  terms.  One  man's  terrorism  is  another's  political  expression. 

Within  the  United  States,  legislation  has  been  proposed  or  adopted 
to  deal  with  actual  or  anticipated  terrorist  incidents.  For  instance,  in 
1976,  the  Congress  amended  U.S.  criminal  law  to  confoiTn  with  the 
OAS  and  U.X.  Conventions  by  providing  extraterritorial  jurisdiction 
over  certain  serious  crimes  directed  against  diplomats  regardless  of 
where  the  crime  occurred.  Congressional  concern  about  the  nation's 
preparedness  to  deal  with  terrorism  has  further  been  evidenced  by  the 
more  than  50  bills  and  resolutions  offered  on  the  subject  during  the 
95th  Congress. 

In  addition,  the  executive  branch  has  been  restructured  to  provide 
added  emphasis  on  anti-terrorism  by  the  formation  of  a  26-agency 
Working  Group  on  Terrorism  supervised  by  an  Executive  Coordinat- 
ing Committee  under  the  National  Security  Council.  (See  app.  4(d)  for 
Statement  of  Ambassador  Anthony  Quainton,  Director,  Office  for 
Combatting  Terrorism  before  the  House  Committee  on  the  Judiciary, 
September  15,  1978.) 

But  no  matter  how^  one  views  the  problems  involved  in  terrorism 
control,  it  is  obvious  that  United  States'  efforts  cannot  be  undertaken 
unilaterally  or  without  regard  to  the  experience  of  other  countries. 
Thus,  the  delegation  sought  a  first-hand  appreciation  of  the  problem 
in  the  two  Western  European  countries  most  serious  affected — West 
Germany  and  Italy. 

A.  The  Federal  Republic  of  Germany 

West  Germany's  primary  terrorist  danger  is  posed  by  a  group  called 
the  Baader-Meinhoff  gang.  Although  its  philosophy  is  vaguely  left- 
wing,  the  gang  was  described  to  the  delegation  as  more  of  "a  frontal 
attack  on  the  social  order"  than  one  offering  a  political  alternative.  It 
has  gained  most  recent  notoriety  with  the  1977  kidnap-murder  of  Ger- 
man industrialist  Hanns-Martin  Schleyer. 

As  a  federation.  West  Germany  resembles  the  United  States.  German 
states,  called  Laenders^  have  individual  responsibility  for  criminal  law 
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enforcement,  although  unlike  the  United  States,  Laenders  apply  only 
one  criminal  law — a  federal  code. 

The  West  German  government  has  named  a  high-ranking  Federal 
Justice  official  (roughly  equivalent  to  an  assistant  attorney  general 
in  the  United  States)  to  coordinate  terrorist  prosecutions.  A  central 
Federal  police  force  of  approximately  3,000  headquartered  in  Wies- 
baden directly  assumes  responsibility  in  major  terrorist  investigations 
even  though  local  police  are  utilized  for  field  work. 

Although  the  Central  Police  and  forces  from  the  Laender  cooperate, 
there  appear  to  be  built-in  organizational  shortcoming  blurring  lines 
of  authority  and  responsibility.  One  official  from  the  Bavarian  Minis- 
try of  Justice  told  the  delegation  that  this  lack  of  clear  delineation, 
for  example,  resulted  in  slowing  the  Schleyer  investigation  at  several 
crucial  points.  He  noted  that  there  appears  to  be  some  movement 
toward  a  system  in  which  the  Central  Police  merely  coordinate  the 
investigation  of  the  Laender  forces  and  provide  support  from  Wies- 
baden computers  housing  ten  million  items  related  to  the  background 
habits  of  world  terrorists. 

Although  combatting  terrorism  depends  in  large  part  on  police 
efficiency.  West  Germany  has  also  revised  its  substantive  and  pro- 
cedural laws  to  fill  what  are  viewed  as  gaps  or  deficiencies. 

In  the  wake  of  the  Munich  Massacre  and  Baader-Meinhoff  ac- 
tivities, West  Germany  added  a  provision  to  its  criminal  code  pro- 
hibiting membership  in  certain  criminal  organizations.  (Section  129 
and  129a  of  the  Criminal  Code.)  A  provision  was  also  added  punishing 
those  who  encourage  certain  offenses  against  the  safety  of  the  Federal 
Republic. 

In  the  area  of  procedure,  thie  law  was  changed  to  permit  trial  with- 
out the  physical  presence  of  the  defendant,  in  order  to  deal  with  the 
disruptive  and  dilatory  tactics  which  tended  to  make  terrorists  trials 
spectacles  feeding  the  appetite  of  the  Baader-Meinhoff  gang  for 
publicity.  The  trial  of  Andreas  Baader  and  several  co-conspirators, 
for  example,  had  lasted  from  the  spring  of  1975  to  the  spring  of  1977. 
The  group  was  convicted  of  murder  in  the  bombing  deaths  of  four 
U.S.  servicemen  in  Heidelburg. 

West  German  officials  feared  that  a  small  corps  of  radical  defense 
attorneys  were  attempting  to  subvert  the  criminal  justice  system  both 
by  obstruction  and  outright  participation  in  their  defendant's  crimi- 
nal activities.  Therefore,  measures  were  adopted  to  streamline  pro- 
cedures so  as  to  accelerate  terrorist  trials. 

The  number  of  defense  counsel  was  limited  to  three,  rules  of  rele- 
vancy were  placed  on  defense  evidence,  trials  were  permitted  to  con- 
tinue pending  defense  motions,  and  judges  were  allowed  by  statute  to 
exclude  an  attorney  from  participating  in  a  trial  if  he  himself  had 
facilitated  terrorist  activities. 

In  addition,  the  law  was  changed  to  more  strictly  supervise  con- 
ferencing between  defendant  and  attorney.  Though  officials  claim  that 
lawyer-client  discussions  are  not  monitored,  passage  of  writing  be- 
tween the  two  is  prohibited — to  insure  that  defendants  do  not  con- 
tinue to  "rule"  their  organizations  from  behind  bars. 

Rules  of  Search  and  Seizure  were  loosened  in  the  wake  of  the 
Schleyer  kidnapping.  For  example,  only  one  order  is  now  required  to 
search  an  entire  apartment  building  for  those  suspected  of  having 
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committed  certain  crimes  while  before  individual  orders  were  rc- 
quiied  for  each  unit.  Privacy  of  telephone  or  letter  communications 
may  be  abrogated  if  the  pei*son  is  suspected  of  participating  in  or 
planning  to  participate  in  terrorist  activities.  While  in  the  United 
States  wiretaps  are  court-ordered,  in  West  Germany  such  action  is 
within  the  power  of  the  Interior  Ministry. 

In  order  to  facilitate  the  apprehension  of  terrorists,  identity  stops 
are  permitted  if  a  terrorist's  passage  at  a  particular  point  is  suspected. 
If  there  is  suspicion  that  someone  appi^hended  is  a  terrorist,  he  may 
be  held  for  twelve  houi-s  until  his  identity  is  established. 

The  government  is  repoitedly  contemplating  seeking  even  closer 
supervision  of  oral  contact  between  defense  lawyers  and  clients  and 
the  use  of  "security  detention"  against  convicted  terrorists  after  they 
have  served  their  terms. 

B.   Italy 

In  Italy,  terrorist  activity  has  posed  a  serious  threat  for  several 
yeai-s.  One  Milan  newspaper  counted  2200  separate  acts  of  terrorism 
during  1977  as  opposed  to  164  in  1968.  Although  there  are  probably 
more  than  a  hundred  extremist  political  groups  ranging  across  the 
political  spectrum,  none  has  gained  the  world-wide  reputation  of  the 
Brlgate  Rosse  or  "Red  Brigades". 

The  Red  Brigades  sprang  initially  from  labor  union  and  student 
unrest  of  the  late  1960s.  One  factor  asserted  to  the  delegation  as  being 
important  in  the  BR's  recent  rise  was  the  disarray  of  the  Italian 
Intelligence  community  preceding  and  shortly  after  its  reorganiza- 
tion in  1977. 

The  Italian  intelligence  agencies  had  come  under  fire  (particularly 
from  the  left)  for  alleged  abuse  of  civil  lilx^rties  during  the  1970s. 
Continued  allegations,  plus  apparent  neo-fascist  involvement  by  some 
intelligence  personnel,  led  to  a  complete  reorganization  of  tlie  intelli- 
gencQ  structure  and  during  this  flux  period.  Red  Brigade  activity  in- 
creased. (See  app.  4(c)  for  analysis  of  the  restructured  Italian  In- 
telligence Service.) 

Red  Brigade  activity  in  the  late  1960s  was  limited  to  the  Milan 
area.  Subsequently,  Genoa  and  Turin  were  added  to  the  Brigade's 
sphere  and  operations  became  more  systematic.  The  capture  of  its 
founder,  Renato  Curcio,  by  police  in  1975  amounted  to  only  a  tempo- 
rary setback  for  the  Brigade,  which  soon  began  to  carry  out  deliberate 
murders,  such  as  that  of  the  attorney  general  of  Genoa. 

In  1978,  the  Brigade  carried  off  its  most  celebrated  act  of  terrorism 
with  the  kidnap-murder  of  former  Premier  Aldo  Moro.  The  abduction 
was  aimed  at  the  release  of  13  terrorists  facing  trial,  but  the  govern- 
ment refused  to  accede  and  after  54  days  of  captivity,  Moro  was  found 
murdered  in  an  automobile  in  the  center  of  Rome. 

By  the  end  of  1977,  Italian  police  had  arrested  approximately  150 
Brigade  members.  However,  a  recently, .captured  Brigade  member  has 
estimated  a  cadre  of  1500  members.  If  this  figure  is  accepted,  it  con- 
trasts markedly  with  West  Germany  where  one  Bavarian  Justice 
Ministry  official  estimated  for  the  delegation  that  there  were  only 
about  100  actual  terrorists  and  three  to  five  thousand  sympathizers. 

The  supranational  fraternity  of  terrorism  apparently  links  the 
Brigade  with  other  terrorist  groups  such  as  the  Baader-Meinhoff  gang. 
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After  West  Germany's  raid  freeing  a  hijacked  Lufthansa  airliner  in 
Somalia  in  1977,  there  were  a  reported  147  anti-German  acts  of  political 
violence  in  Italy — too  numerous  to  be  considered  spontaneous  by  some 
observers. 

C.   Summary 

In  responding  to  its  terrorist  problems,  West  Germany  has  under- 
taken considerable  revision  of  its  criminal  laws  and  procedure,  in  ad- 
dition to  increasing  its  internal  security  budget.  It  is  easy  to  under- 
stand the  pressures  which  have  impelled  West  Germany  in  this 
direction  and  to  appreciate  that  there  are  differences  in  German  and 
Anglo-American  legal  traditions. 

However,  there  is  a  question  as  to  whether  the  U.S.  Constitution,  as 
currently  interpreted,  would  permit  some  of  the  changes  West  Ger- 
many has  adopted,  particularly  with  respect  to  search  and  seizure. 
Within  Germany  itself,  there  are  those  who  question  the  propriety  of 
the  new  laws. 

"I  can  understand  the  need  for  the  present  police  measures"',  one 
Social  Democrat  leader  has  been  quoted  as  saying,  "but  we  cannot 
allow  them  to  develop  to  the  point  where  the  State  takes  such  rights 
for  granted."  (Esquire,  July  18, 1978,  "The  Dream  of  Terror,''  p.  50.) 

Nonetheless,  West  Germany's  response  to  terrorism  is  instructive 
for  several  reasons.  The  fact  that  it  is  a  federal  republic  means  that  a 
successful  response  to  terrorism  requires  cooperation  between  several 
administrative  entities.  A  similar  problem  in  the  United  States  is 
compounded  by  the  existence  of  substantive  State  and  federal  criminal 
codes. 

Because  of  its  geographical  proximity  to  other  countries  experienc- 
ing terrorist  outbreaks,  West  Germany's  experience  also  underscores 
the  necessity  for  international  cooperation.  In  marked  contrast  to  the 
United  States,  Germany  is  faced  with  international  boundaries  close 
to  its  heartland.  In  order  to  facilitate  cooperation  throughout  such  a 
compact  continent,  several  countries  (including  West  Germany)  have 
ratified  the  European  Convention  on  the  Suppression  of  Terrorism. 
One  of  the  major  purposes  of  this  Convention  is  to  emphasize  that 
some  crimes  are  not  political  so  that  major  terrorist  violence  will  be 
within  the  scope  of  existing  extradition  agreements.  (See  app.  4(a)  for 
text  of  Convention.) 

While  West  Germany  presented  one  case  study  for  members  of  the 
delegation,  Italy  offered  still  another.  West  Germany  has  had  a  history 
of  coalition  rule,  but  Italy  has  had  considerable  experience  with  one- 
party  (i.e.,  Christian-Democrat)  government.  Thus,  in  Italy  there 
have  been  parties  out-of -power  in  a  legitimate  position  to  criticize 
internal  security  practices.  This  criticism  was  in  part  responsible  for 
the  recent  restructuring  of  the  security  community  explored  at  length 
in  Dr.  Pisano's  study  (see  app.  4(c)).  Thus  the  Italian  experience  is 
instructive  of  the  problems  surrounding  domestic  intelligence  in  a 
state  with  parties  in  and  out  of  government.  This  is  particularly  valu- 
able since  chartering  of  intelligence  services  is  expected  to  be  of  con- 
siderable legislative  interest  in  the  96th  Congress. 

One  important  aspect  of  the  trip  was  the  opportunity  to  acquire 
perspective  on  the  issue  of  terrorism  generally  and  to  learn  how  other 
countries  are  dealing  with  their  problems.  This  is  particularly  signifi- 
cant since  terrorism  respects  no  borders. 


VII.  PATENTS  AND  COPYRIGHTS 

A.  The  Right  of  the  Employed  Inventor 

The  West  Germany  patent  office  is  located  in  Munich,  and  while  in 
Munich  the  delegation  took  advantage  of  the  opportunity  to  meet  with 
the  head  of  the  German  Patent  Office,  Mr.  Ulrich  C.  Kallmann.  The 
purpose  of  this  meeting  was  to  discuss  the  experience  gained  in  Ger- 
many over  the  past  25  years  with  their  law  which  establishes  certain 
standards  for  the  determination  of  ownership  of  and  compensation  for 
inventions  of  employees  of  both  the  government  and  private  em- 
ployers. Presently  pending  before  the  House  Judiciary  Committee  is 
legislation  (H.R.  2101)  which  would  establish  in  the  United  States  a 
system  of  employee  compensation  similar  to  the  system  used  in  West 
Germany.  (For  the  complete  text  of  H.R.  2101  see  Appendix  5(c).) 

Mr.  Kallmann  appeared  and  testified  before  the  congressional  dele- 
gation as  to  the  details  and  workability  of  the  West  German  system  of 
recognizing  and  compensating  employee  inventions.  (The  full  text  of 
Mr.  Kallmann's  statement  is  contained  in  Appendix  5(b).)  The  Ger- 
man law  contains  four  basic  principles :  First,  and  the  basic  principle 
is  that  the  person  to  conceive  the  invention  is  the  inventor ;  second,  the 
employer  is  entitled  and  obliged  to  file  the  invention  with  the  German 
Patent  Office;  third,  the  employee  is  entitled  to  proper  compensation 
for  his  part  in  conceiving  the  invention ;  and  fourth,  the  provisions  of 
the  German  law  may  not  be  contracted  away  to  the  detriment  of  the 
employee.  An  important  incentive  is  the  fact  that  the  income  tax  rate 
for  employee  compensation  is  one-half  the  regular  rate.  This  tax 
allowance  is  also  a  stimulus  for  the  employer  to  pay  substantial  com- 
pensation because  he  can  transfer  a  greater  bonus  to  his  employee  then 
he  could  with  an  equal  salary  increase. 

Annually  in  West  Germany  there  are  60,000  applications  for  patents 
filed  and  48,000  of  these  applications  are  for  inventions  made  by 
employees.  Eighty  percent  of  all  industrial  property  applications  are 
filed  by  the  employer.  The  idea,  however,  is  that  the  employee  has 
received  a  fair  compensation.  A  very  interesting  aspect  of  the  German 
system  is  the  Arbitration  Board  created  within  the  Patent  Office  in 
order  to  assist  the  employee  and  employer  in  coming  to  an  agreement 
and  avoiding  the  use  of  the  court  if  at  all  possible.  Most  interesting 
is  the  fact  that  out  of  the  approximate  50,000  employee  inventions  a 
year,  very  few  go  to  the  Arbitration  Board  for  settlement  and  even 
fewer  reach  the  courts. 

In  1977  the  Arbitration  Board  received  106  cases.  Out  of  these  cases 
94  were  settled.  Since  its  inception  in  1957,  the  Arbitration  Board  ir: 
Munich  has  dealt  with  more  than  1,400  cases.  In  about  75  to  80  percent 
of  all  cases  where  both  parties  took  part  in  the  proceedings,  the  pro- 
posals of  the  Board  were  successful. 

(47) 
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Accordinf]^  to  Mr.  Hallmann.  the  law  in  Germany  provides  a  reason- 
able basis  for  both  sides.  That  is  why  it  has  been  so  successful  over 
the  years.  However,  he  indicated  that  there  are  still  executives  in  indus- 
tr>^  who  are  not  convinced  of  its  value.  He  pointed  out  that  in  his 
opinion  the  German  law  constitutes  a  compromise  between  "diametri- 
cally opposed  interest  of  employers  and  employees  reached  after 
decades  of  preparatory  efforts".  Tlieir  law  has  not  been  amended  since 
its  inception  in  1957  and  is  considered  somewhat  of  a  "sacred  cow*'  (fur 
text  of  German  regulations  see  app.  i)(f) ). 

The  delegation  was  impressed  with  Mr.  Hallmann's  testimony  and 
the  apparent  success  of  the  German  system.  Because  of  the  time  re- 
straints, the  delegation  was  unable  to  receive  testimony  from  other 
interested  groups  such  as  industry  executives,  members  of  the  private 
patent  bar,  and  public  and  private  em})loyees.  However,  the  delegation 
encourages  the  Judiciary  Committee  to  further  explore  the  issue  and 
gather  additional  information  with  a  view  toward  the  enactment  of  a 
system  of  employee  inventor  rights  and  compensation. 

What  follows  is  a  brief,  general  explanation  of  the  law  in  the  United 
States  and  an  analysis  of  H.R.  2101. 

BACKGROUND 

It  has  been  estimated  that  up  to  95  percent  of  professional  engineers 
and  scientists  in  the  United  States  are  salaried  employees  of  industry, 
the  Federal  Government  and  the  universities.  Sixty  to  70  percent  of 
all  patents  that  issue  in  the  United  States  are  issued  in  the  names  of 
employee-inventors.  The  number  of  professional  scientists  and  engi- 
neers has  been  estimated  around  2  million.  This  represents  about  2 
percent  of  the  total  labor  force  in  the  United  States  and  it  is  from 
this  small  percentage  of  employees  that  inventions  are  most  likely  to 
arise.  The  Federal  Government  contributes  over  two-thirds  of  the  total 
research  and  development  expenditures. 

In  the  United  States  employee-inventor  rights  is  regulated  largely 
by  case  law  in  two  principal  areas,  contract  law  and  common  law. 
When  there  is  no  express  contract  between  the  employer  and  the  in- 
ventor concerning  the  disposition  of  inventions,  common  law  principles 
govern.  Common  law  doctrine  holds  that  if  the  employee  was  "hired 
to  invent'',  the  invention  belongs  to  the  employer.  If  he  made  it  entirely 
on  his  own  with  no  help  of  any  substance  from  the  employer,  it  be- 
longs to  the  employee.  If  made  outside  the  employee's  assigned  duties, 
but  with  some  input  by  the  employer,  it  belongs  to  the  employee,  but 
the  employer  receives  a  "shop-right"'.  A  shop-right  is  a  free,  nonexclu- 
sive, nonassignable  license  to  use  the  invention.  In  the  vast  majority 
of  cases,  however,  a  contract  concerning  inventions  does  exist,  usually 
requiring  the  employee  to  assign  inventions  made  in  the  course  of 
emploj^ment  to  the  employer. 

In  addition  to  the  common  law  and  contracts,  there  exists  Executive 
Order  10096  which  applies  to  all  federal  employees,  signed  by  Presi- 
dent Truman  in  1951.  The  Order  defines  three  categories  of  inven- 
tions. The  first  category  concerns  "all  inventions  made  by  any  govern- 
ment employee  (1)  during  working  hours;  or  (2)  with  a  contribution 
by  the  government  of  facilities,  equipment,  materials,  funds,  or  infor- 
mation or  of  time  or  services  of  other  government  employees  on  official 
duty ;  or  (3)  which  bear  a  direct  relation  to  or  are  made  in  consequences 
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of  the  official  duties  of  the  inventor".  In  the  first  category,  the  govern- 
ment may  take  full  title  or  reserve  a  nonexclusive,  irrevocable  license 
to  use  the  invention.  In  the  third  category,  the  government  may  leave 
the  entire  title  to  the  invention  in  the  employee. 

In  the  91st  Congress,  Congressman  Moss  of  California  introduced 
a  bill  to  create  a  comprehensive  federal  system  for  determining  the 
ownership  of  and  amount  of  compensation  to  be  paid  for  inventions 
and  proposals  for  technical  improvement  made  by  employed  persons. 
A  substantially  identical  bill  has  been  reintroduced  in  each  Congress 
since.  The  bill  is  pending  before  the  Subcommittee  on  Courts  with 
no  action  taken. 

H.R.  2101  would  amend  the  Patent  Act  (35  U.S.C.)  to  establish  cer- 
tain standards  for  the  determination  of  ownership  of,  and  compensa- 
tion for,  inventions  of  employees  of  both  the  Government  and  private 
employers.  The  main  thrust  of  the  bill  is  as  follows : 

(1)  It  applies  to  all  employees  whether  employed  by  a  private  party, 
or  the  Federal,  State,  or  local  governments  (Sec.  401). 

(2)  All  inventions  are  divided  into  two  classes.  An  invention  is 
either  a  "service  invention" — one  which  is  made  during  employment, 
and  relates  to  the  work  of  the  employee  or  the  operations  of  the  em- 
ployer, or  a  "free  invention" — any  other  invention  (Sec.  402  (3)  and 

(4))- 

(3)  An  employee  must,  within  a  specified  time,  furnish  his  employer 
a  written  description  of  each  invention  he  makes  (Sec.  411). 

(4)  The  employer,  within  a  prescribed  time,  must  determine  into 
which  of  the  two  classes — "service"  or  "free" — ^the  reported  invention, 
falls,  and,  if  deemed  to  be  a  "service"  invention,  he  may  "claim" 
it  by  requesting  an  assignment,  or  release  it  to  the  employee 
as  a  "free"  invention  (Sees.  412-413).  For  a  claimed  "service" 
invention,  the  employer  is  obligated  to  compensate  the  inventor  for  its 
fair  market  value,  adjusted  to  reflect  the  position  and  duties  of  the 
employee  and  the  degree  to  which  the  employer  contributed  to  the 
making  of  the  invention  (Sec.  414). 

(5)  The  employer  is  required  to  file  a  patent  application  on  a  service 
invention  unless  the  invention  becomes  "free"  or  the  employer  opts  to 
compensate  the  inventor,  but  retain  the  invention  as  a  trade  secret 
(Sees.  421, 425). 

(6)  The  compensation  to  be  paid  in  any  case  shall  be  determined 
by  agreement  between  the  employer  and  employee  in  accordance  with 
regulations  to  be  issued  by  the  Secretary  of  Labor  (Sees.  414(b)  (1), 
437). 

(7)  In  case  the  parties  cannot  reach  agreement  on  compensation, 
either  party  may  submit  the  matter  to  an  Arbitration  Board  to  be 
established  in  the  Patent  Office  that  would  operate  under  regulations 
issued  by  the  Commissioner  of  Patents  (Sec.  435). 

(8)  Either  party  may  have  judicial  review  in  a  Uinted  States  Dis- 
trict Court  (Sec.  436). 

Many  private  employers  require  that  employees  agree  to  assign  to 
the  employer  all  inventions  made  in  the  course  of  employment  and 
relating  to  the  employer's  operations.  Sec.  432  of  the  bill  states  that 
its  provisions  ".  .  .  may  not  be  avoided  by  agreement  to  the  detriment 
of  the  employer".  This  legislation  is  modeled  after  the  German  law 
of  1957. 
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B.  Performance  Royalty 

While  in  Munich  and  London  the  delegation  met  with  representa- 
tives of  the  governments,  the  record  industry,  and  the  musician's  union 
to  discuss  tlie  Gennan  and  British  experience  in  providing  a  per- 
formance right  in  sound  recordings.  In  Munich  the  delegation  met  with 
Mr.  Hans  Hugo  von  liauscher,  legal  advisor  to  the  International  Fed- 
eration of  Phonograms  and  V ideograms;  Professor  H.  C.  Eugene  Ul- 
mer.  Director  of  the  May-Planck  Institute ;  and  Mr.  Herbert  Thurow, 
Director  of  the  German  Record  Manufacturers.  In  London  the  dele- 
gation met  with  Mr.  Stephen  Stewait,  Director  General  of  the  Inter- 
national Federation  of  Producers  of  Phonograms  and  Videograms, 
his  Deputy,  Ian  Thomas,  and  the  Assistant  Director  General,  Miss 
Gillian  Davies.  The  delegation  also  met  with  Victor  Tarnofsky  and 
Alan  Holt,  representatives  from  Great  Britain's  Department  of  Trade 
and  Industrial  Property  and  Copyright. 

Prior  to  discussing  the  German  and  British  experience  in  perform- 
ance royalty  it  may  be  helpful  to  tii-st  review  the  issue  as  it  is  presently 
being  debated  in  the  United  States.  At  the  present  time  there  is  no 
performance  right  in  the  United  States.  However,  55  countries,  in- 
cluding Germany  and  Great  Britain,  do  recognize  such  a  right. 

The  Subcommittee  on  Courts  held  four  days  of  public  hearings, 
beginning  in  March  1978,  on  the  bill,  H.R.  6063,  which  would  create 
such  a  right  in  the  United  States.  In  the  spring  of  1978  the  U.S.  Regis- 
ter of  Copyrights,  Barbara  Ringer,  issued  a  1200  page  report  in  sup- 
port of  a  performance  right  in  the  United  States. 

Under  existing  law  in  the  United  States,  copyright  protection  is 
provided  to  the  following  types  of  intellectual  creations : 

Literary  works  such  as  books,  short  stories,  articles,  and  peri- 
odicals ; 

Musical  compositions  and  lyrics ; 

Plays; 

Dances ; 

Visual  art  works  such  as  paintings,  photographs,  prints  and 
sculpture ; 

Motion  pictures  and  slide  shows,  and 

Sound  recordings. 
Ownership  of  a  copyright  in  any  one  of  these  kinds  of  creations 
carries  with  it  the  rights  to  control  certain  uses  of  the  creation.  These 
include  the  right  to  copy  or  reproduce  the  work,  the  right  to  prepare 
derivative  works,  (eg.  a  screenplay  based  on  a  book),  and  in  the  case 
of  all  creations  except  sound  recordings^  the  right  to  display,  perform 
or  play  the  work  publicly.  The  purpose  of  H.R.  6063  is  to  extend  the 
performance  right  to  sound  recordings. 

^Vhen  books,  plays,  photographs,  musical  compositions,  and  movies 
are  broadcast  by  radio  and  television  stations,  the  station  must  secure 
in  advance  from  the  author,  playwright,  composer  or  photographer, 
the  right  to  use  the  work.  Permission  is  usually  granted  in  the  form  of  a 
license  to  use  the  work  in  return  for  payment  of  a  royalty.  At  the 
present  time  in  the  United  States,  sound  recordings  are  broadcast  by 
radio  and  television  stations  without  the  payment  of  any  fee  to  the 
copyright  owner  in  the  recording  because  of  their  exemption  from  the 
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performance  right.  Broadcasters  do  pay  royalties  to  the  composers  of 
musical  compositions  which  are  performed  on  somid  recordings,  but 
the  copyright  of  the  composer  is  separate  and  distinct  from  the  copy- 
right of  the  record  producer. 

H.R.  6063,  which  was  introduced  in  the  95th  Congress  by  Congress- 
man Danielson  of  California,  creates  a  new  section  114  in  the  copy- 
right law.  The  following  is  a  subsection  by  subsection  description  of 
the  proposed  new  section.  (For  complete  text  of  H.R.  6063  see  Appen- 
dix 5(d)) 

(a)  Defines  the  scope  of  copyright  in  sound  recordings ; 

(b)  Establishes  a  performance  right  as  a  separate  and  distinct  right 
of  ownership  of  copyright  in  a  sound  recording ; 

{c)  Provides  a  compulsory  license  for  the  use  of  copyrighted  sound 
recordings  by  broadcasters. 

1.    AMOUNT    OF   ROYALTIES 

Subsection  (c)  greatly  restricts  the  scope  of  the  x^erformance  right 
authorized  in  subsection  (b)  by  requiring  that  copyright  owners  li- 
cense sound  recordings  to  broadcasters  for  specified  royalties.  These 
royalties  are  as  follows : 

For  radio  stations  with  gross  advertising  revenues  of  $25,000  to 
$100,000,  a  flat  yearly  fee  of  $250  for  the  right  to  broadcast  all  sound 
recordings  copyrighted  in  the  United  States ; 

For  radio  stations  with  gross  advertising  revenues  of  $100,000  to 
$200,000,  a  flat  yearly  fee  of  $750  for  the  right  to  broadcast  all  sound 
recordings  copyrighted  in  the  United  States ; 

For  radio  stations  with  gross  advertising  revenues  exceeding 
$200,000,  a  flat  yearly  payment  of  1  percent  of  such  revenues ; 

For  television  stations  with  gross  annual  advertising  revenues  of 
$1  million  to  $4  million,  a  yearly  payment  of  $750  for  the  right  to 
broadcast  all  works  copyrighted  in  the  United  States ; 

For  television  stations  with  gross  annual  advertising  revenues 
exceeding  $4  million,  a  yearly  payment  of  $1,500  for  the  right  to  broad- 
cast all  works  copyrighted  in  the  United  States. 

For  background  music  services  the  annual  fee  is  2  percent  of  gross 
receipts  from  subscribers ; 

For  other  uses  such  as  discotheques,  a  flat  fee  of  $25  annually  be 
charged. 

2.    HOW   ROYALTIES   ARE   DISTRIBUTED 

Royalty  fees  required  under  subsection  (c)  are  paid  to  the  Register 
of  Copyrights  who  then  distributes  them  to  individual  claimants.  The 
National  Association  of  Broadcasters  estimates  that  the  total  revenues 
collected  from  broadcast  stations  in  the  country  would  be  around  $15 
million  annually.  The  bill  contemplates  that  copyright  owners  will 
agree  on  a  distribution  formula  and  that  they  will  be  represented  col- 
lectively in  dealing  with  the  Register  in  much  the  same  way  as  com- 
posers are  now  represented  in  dealing  with  broadcasters  by  performing 
rights  societies  such  as  ASCAP  and  BMI.  If  there  are  any  disputes 
regarding  the  distribution  of  royalties,  they  are  to  be  resolved  by  the 
Copyright  Royalty  Tribunal,  a  government  commission  which  cur- 
rently performs  similar  functions  with  respect  to  existing  compulsory 
licenses  for  cable  televisions,  juke  boxes,  and  public  broadcasting. 
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Fifty  percent  of  fees  collected  would  be  distributed  to  record  pro- 
ducers and  50  percent  to  the  performers  who  perform  the  music  in  the 
recording. 

3.   SUMMARY   OF  ARGUMENTS  FOR  AND  AGAINST   H.R.    6063 

a.  In  favor 

Proponents  of  a  performance  right  argue — 

1.  Equity  requires  that  owners  of  copyright  in  sound  recordings 
have  the  same  rights  as  owners  of  copyright  in  all  other  types  of  crea- 
tions. They  suggest  that  it  is  purely  arbitrary,  for  example,  to  treat 
motion  pictures  differently  from  sound  recordings. 

2.  Lack  of  a  performance  right  permits  others,  such  as  broadcasters, 
to  make  great  profits  from  the  works  of  record  producers  and  perform- 
ers without  any  compensation  whatsoever  to  the  creators  of  the  work 
product. 

3.  Musicians  and  other  performers  are  suffering  from  depressed  eco- 
nomic conditions  and  need  some  compensation  from  the  air  play  of 
their  performances.  Musicians  and  performers  unions  point  out  that 
at  one  time  all  broadcast  music  was  played  live  in  the  studio  by  musi- 
cians receiving  salaries  from  the  broadcast  stations.  Now  these  per- 
formers have  been  displaced  by  record  technology.  They  earn  only  a 
few  days  pay  cutting  a  record  while  broadcast  stations  can  make  profit 
for  years  off  those  few  days  of  compensation  paid  to  the  performer. 

4.  Record  producers  ar^ue  that  the  performance  right  is  needed  to 
protect  them  against  rapidly  developing  technology  which  makes  it 
increasingly  easier  for  individuals  to  tape  records  directly  off  the  air 
from  broadcasts.  Unless  they  begin  to  receive  broadcast  royalties  they 
will  end  up  facing  financial  disaster  in  a  few  years  when  record  sales 
fall  off  because  of  taping  technology. 

5.  Public  interest  groups  such  as  the  Consumer  Federation  of 
America  favor  the  performance  right  because  they  say  that  consumers 
now  finance  the  creation  and  production  of  sound  recordings  alone — 
through  the  purchase  of  records.  This  burden  should  be  shared  by 
broadcast  stations  the  Consiuner  Federation  argues. 

6.  The  National  Citizens  Communications  Lobby  and  the  National 
Endowment  for  the  Arts  argue  that  the  availability  of  completely 
free  programing  under  the  existing  system  discourages  broadcast 
stations  from  seeking  out  a  variety  of  live  programing  alternatives 
which  would  improve  the  quality  and  variety  of  programing  offered 
to  the  public. 

h.  Argumnents  against 

The  primary  opposition  to  a  performance  right  is  from  broadcast- 
ers and  their  associations. 

They  argue — 

1.  The  dispute  over  a  performance  right  in  sound  recordings  is 
purely  an  argument  between  two  private  interest  groups  with  no 
public  interest  involved. 

2.  Record  companies  already  receive  great  profits  and  need  no 
further  economic  benefit,  while  many  small  l3roadcasters  would 
be  hurt  by  a  requirement  to  pay  for  the  use  of  sound  recordings. 

3.  Record  companies  and  performers  receive  intangible  com- 
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pensation  from  broadcast  stations  in  the  form  of  free  advertising 
for  their  recordings  each  time  a  recording  is  played  on  the  radio. 
4.  To  the  extent  background  musicians  and  other  performers 
who  are  not  stars  find  themselves  economically  disadvantaged, 
this  is  something  their  labor  union  representatives  should  take 
up  with  record  companies,  not  broadcasters. 

4.  ECONOMIC  IMPACT  OF  H.R.  G  0  6  3 

In  response  to  a  requirement  in  the  1976  Copyright  Revision  Act, 
the  United  States  Register  of  copyright  has  submitted  to  the  Congress 
an  extensive  report  on  the  issue  of  performance  rights  in  sound  rec- 
ordings. This  report  contains  an  84  page  economic  study  prepared  by 
a  consulting  firm.  The  stud}'  concludes  tliat : 

In  general,  *  *  *  radio  broadcast  stations  would  be  able  to  pay  a  record  music 
license  fee  without  any  significant  impact,  either  on  profits  or  the  numbers  of 
stations  in  operation. 

The  broadcast  industry  has  disputed  the  conclusions  of  the  eco- 
nomic report  by  arguing  that  a  performance  royalty  as  a  permanent, 
fixed  cost,  is  more  threatening  to  the  long  term  financial  viability  of 
broadcast  stations  than  many  one  time  capital  expenditures  which 
often  reduce  radio  station  profits  for  one  or  two  years  at  a  time.  Also, 
broadcasters  argue  that  any  attempt  to  recoup  costs  of  the  perform- 
ance royalty  by  passing  it  on  to  advertisers  reduces  the  stations'  com- 
petitive position  vis  a  vis  other  media. 

5.   ORGANIZATIONS  SUPPORTIXG  AND  OPPOSING  H.R.    606  3 

In  support : 
AFL-CIO; 

American  Federation  of  Musicians : 
American  Federation  of  Television  and  Radio  Artists ; 
Screen  Actors  Guild ; 

Recording  Industry  Association  of  America ; 
United  States  Copyright  Office : 
Consumer  Federation  of  Amreica ; 
National  Citizens  Communications  Lobby ; 
National  Endowment  for  the  Arts ; 
American  Arts  Alliance : 
United  States  Department  of  Commerce ;  and 
United  States  Department  of  Labor. 
In  opposition : 

National  Association  of  Broadcasters ; 
National  Radio  Broadcasters  Association :  and 
Amusement  and  Music  Operators  Association. 

6.    GERMAN    AND   BRITISH   APPROACHES 

The  German  and  British  approaches  to  providing  a  performance 
royalty  are  quite  different.  (For  a  detailed  explanation  of  the  German 
and  English  law,  see  app.  o(i).)  Germany's  performance  rights  law 
for  sound  recordings  is  unique  in  Western  Europe  in  that  it  names  the 
performer  as  the  rightholder  and  the  record  producer  has  a  subsidiary 
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right.  The  German  copyright  law  recognizes  a  25  year  right  of  remu- 
neration in  the  performer  with  the  record  producer  enjoying  the  right 
to  share  the  proceeds.  Whereas,  in  Great  Britain  the  performer  enjoys 
no  legal  copyright  whatsoever.  The  record  producer  in  Britain  enjoys 
the  only  legal  right  to  British  performance  royalities  for  sound  re- 
cordings. However,  the  producers  have  agreed  to  split  these  sums  with 
performers  with  67V^  percent  of  distributable  performance  funds  dis- 
tributed annually  to  producers,  20  percent  to  performers  and  12i/^  per- 
cent to  the  musicians.  In  Great  Britain  the  term  of  production  is  from 
the  time  of  the  first  publication  plus  50  years  thereafter. 

In  Germany  distributable  funds  coming  from  public  broadcast  of 
recorded  works  are  paid  semi-annually  with  50  percent  going  to  per- 
formers and  50  percent  to  record  producei*s.  Public  performance  fees 
are  split  64  percent  to  performers,  36  percent  to  producers.  Of  the 
performer's  64  percent,  28  percent  is  paid  to  performers  employed  by 
broadcasting  corporations  and  the  remaining  36  percent  is  divided 
among  recording  artists  in  proportion  to  their  record-related  earnings. 

American  records  are  extremely  popular  in  Western  Europe.  Ac- 
cordingly, a  question  that  interested  the  delegation  was  the  amount 
of  revenue  possibly  owed  by  foreign  countries  to  American  performers 
if  the  United  States  was  a  signatorv  to  the  Rome  Convention.  (For 
the  text  of  the  Rome  Convention.  See  Appendix  5(h)).  In  1961  an 
international  conference  was  held  in  Rome,  Italy,  and  resulted  in  the 
"International  Convention  for  the  Protection  of  Performers,  Pro- 
ducers of  Phonograms  and  Broadcasting  Organizations".  This  agree- 
ment is  known  as  the  Rome  Convention.  Under  this  agreement,  per- 
formers, producers  of  phonograms,  or  both  are  entitled  to  receive 
equitable  remuneration  from  any  user  who  broadcasts  or  otherwise 
communicates  to  the  public  a  "phonogram  published  for  commercial 
purposes."  Although  the  United  States  participated  in  the  drafting 
of  this  agreement,  it  was  neither  sisfned  nor  ratified  by  the  United 
States.  (For  a  more  detailed  discussion  of  performance  rights  in  for- 
eign countries,  please  see  the  Report  prepared  by  the  U.S.  Copyriirht 
Office  and  submitted  to  the  Judiciary  Subcommittee  on  Courts,  Civil 
Liberties,  and  the  Administration  of  Justice,  June,  1978,  Serial  No.  15, 
pages  178-424.)  As  of  September  1,  1977,  twenty  countries  have 
become  signatories  to  the  Rome  Convention. 

Germany  has  belonged  to  the  Rome  Convention  since  1966  and  Great 
Britain  since  1964.  Germany  has  made  bilateral  agreements  with  Den- 
mark, Austria  and  Sweden  for  mutual  enjoyment  of  performance 
royalty  payments.  A  basis  for  these  ao^reements  is  the  so-called  "Lon- 
don principle  of  1969",  which  states  that  undistributable  performance 
royalties  need  not  be  paid  out  of  the  country.  Because  Germany's  per- 
formance payments  are  calculated  at  a  ratio  of  each  performer's  re- 
cording-related earnings,  rather  than  bv  the  playtime  of  his  or  her 
recording:,  Germany  takes  the  position  that  she  cannot  calculate  for- 
eign nationals'  shares.  Therefore,  by  mutual  agreement,  each  of  the 
countries  collecting  royalties  retains  the  sums  it  would  otherwise 
exchange  with  Germany.  The  German  system  precludes  any  bilateral 
agreement  with  Great  Britain  because  Germany  feels  bound  to  the 
principle  of  individual  payment,  as  opposed  to  collective  payments  to 
British  unions.  On  the  other  hand,  Great  Britain  makes  no  perform- 
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ance  payments  to  other  Rome  Convention  countries  because  perform- 
ers have  no  rights  under  British  Law.  Therefore,  neither  Germany  nor 
Great  Britain  make  any  extraterritorial  payments  to  foreign  countries, 
inchiding  the  United  States.  Even  if  the  United  States  was  a  member 
of  the  Eome  Convention,  its  performers  would  receive  nothing  in  the 
way  of  remuneration  for  the  often  used,  very  popular  American  music. 
The  parties  to  the  Rome  Convention  are  attempting  to  work  out  a 
solution  to  the  problems  of  making  payment  to  foreign  performers.  In 
June  19T6  Great  Britain  sponsored  meetings  at  Cambridge,  England 
to  try  and  resolve  the  problem.  Those  meetings  considered  what  is 
laiown  as  the  "Stewarts-Chesnais"  doctrine,  which  is  a  proposal  to 
have  the  country  of  origin  collect  performance  royalties,  deduct  ad- 
ministrative costs,  and  transfer  the  balance  to  the  performer's  local 
collecting  society.  Although  these  meetings  and  the  active  elfforts  of  the 
record  industry  have  made  some  progress  toward  a  compromise,  no 
solution  seems  imminent. 

C.  ^loRAL  Rights  of  Copyright  Owners  and  "Droit  de  Suite" 

Wliile  in  Rome,  Italy,  the  delegation  met  with  representatives  of  the 
Italian  government.  Dr.  Giampiero  Catalini,  Dr.  Marina  Santauzzi 
Monetti,  and  Professor  Mario  Fabiani,  Libero  docente  di  Diritto  In- 
dustriale,  Universitv  of  Rome,  and  Luigi  Conte,  representative  of 
SIAE. 

The  two  issues  discussed  concerned  the  Italian  law  and  practice  on 
Moral  Rights  of  copyright  owners  and  Droit  de  Suite. 

An  author's  moral  right  means  the  right  to  claim  authorship  of  a 
work  after  the  work  has  been  sold  and  the  right  to  object  to  any  dis- 
tortion, mutilation  or  other  modification  of,  or  other  derogatory  action 
in  regard  to  a  work  where  by  the  honor  and  reputation  of  this  author 
would  be  prejudiced.  It  is  the  right  of  an  artist  to  safeguard  his  repu- 
tation as  distinguished  from  the  property  aspects  of  his  copyright. 
Some  argue  that  the  moral  right  of  an  author  is  not  sufficiently  pro- 
tected in  the  law  of  the  United  States. 

In  Italy,  moral  rights  of  the  author  include  the  right : 

To  prevent  the  publication  of  his  work  without  his  consent ; 
To  be  known  as  the  author  of  his  work  and  to  prevent  others 
from  being  named  as  the  author.  In  the  case  of  an  anonymous  or 
pseudonymous  work,  the  author  has  at  all  time  the  right  to  reveal 
his  identity : 

To  oppose  any  distortion,  multilation  or  any  other  modification 
of  the  work  capable  of  prejudicing  his  honor  or  reputation.  How- 
ever, if  the  author  was  aware  of  and  accepted  modifications  in  his 
work,  he  shall  not  be  entitled  to  intervene  to  prevent  the  perform- 
ance thereof  or  to  demand  its  suppression.  In  the  case  of  works 
of  architecture,  the  author  may  not  oppose  modifications  necessary 
in  the  course  of  construction ; 

To  withdraw  the  work  from  commerce  or  distribution  whenever 
serious  moral  reasons  arise.  The  author  shall  be  entited  to  exercise 
this  right,  subject  to  liability  to  indemnify  any  persons  who  have 
acquired  rights  to  reproduce,  diffuse,  perform  or  circulate  his 
work. 
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An  author  in  Italy  retains  such  rights  even  after  the  assignment  of 
the  exchisive  rights  of  economic  utilization  of  the  work.  (For  a  more 
detailed  discussion  of  Italian  law,  see  app.  5  (a) ) . 

After  AVorld  War  I.  the  gro\vin<r  market  for  American  works  abroad 
emphasized  the  shortcoming  in  U.S.  international  copyright  relations 
and  gave  impetus  to  a  broad  movement  to  have  the  United  States  ad- 
here to  the  International  Copyright  Convention,  commonly  known 
as  the  Berne  Convention,  to  which  most  of  the  European  countries 
are  parties  and  to  which  the  U.S.  is  not  a  signatory.  The  total,  revision 
of  the  U.S.  Copyright  law  in  1976  brought  it  very  close  to  the  Berne 
Convention.  The  alleged  non-existence  of  protection  of  the  author's 
moral  right  has  been  considered  one  of  the  principal  obstacles  to  ad- 
herence by  the  U.S.  to  the  Berne  Convention,  which  contains  provi- 
sions for  the  protection  of  the  right  of  the  author  to  prevent  others 
from  interfering  with  its  integrity. 

The  doctnne  of  moral  right  as  such  is  not  recognized  in  the  U.S.  as 
the  basis  for  protection  of  personal  rights  of  authors.  Nor  do  U.S. 
statutes  provide  for  the  protection  of  personal  rights  of  authors  as  a 
class.  There  is  presently  legislation  pending  before  the  Courts  Sub- 
committee (H.E.  8261)  which  would  provide  statutory  recognition 
of  such  a  right.  (For  the  complete  text  of  that  bill  see  app.  5(e).) 
However,  in  1960  in  a  study  prepared  by  the  U.S.  Copyright  Office 
for  the  Subcommittee  on  Courts  the  following  conclusion  was  reached : 

"In  our  view%  the  contention  that  the  authors'  rights  of  personality 
are  not  sufficiently  protected  in  the  U.S.,  and  the  belief  that  there  is 
an  inconceivable  breach  between  European  and  American  concepts  of 
protection  of  authors'  personal  rights,  seem  to  be  dispelled  by  close 
scrutiny  of  the  court  decisions  here  and  abroad  .  .  .  Given  the  same 
facts,  the  large  majority  of  courts  in  America  and  abroad  employ  the 
same  reasonable  and  equitable  standards  for  the  protection  of  authors' 
personal  rights.  This  similarily  of  protection  has  been  obscured  by  the 
differences  of  approach  and  terminology.  There  is  a  considerable  body 
of  precedent  in  the  American  decisions  to  afford  to  our  courts  ample 
foimdations  in  the  common  law  for  the  protection  of  the  personal 
rights  of  authors  to  the  same  extent  that  such  protection  is  given 
abroad  under  the  doctrine  of  moral  right."  Since  the  total  revision  of 
the  U.S.  law  in  1976.  discussions  are  presently  taking  place  to  deter- 
mine whether  the  U.S.  does  meet  the  moral  right  of  an  author  obliga- 
tion of  the  Berne  Convention  without  any  amendment  of  its  statutory 
law. 

Also,  artists  in  Italy  and  other  foreign  countries  have  an  economic 
right  in  the  work  after  sale  (see  App.  5(g)).  Known  as  the  droit  de 
suite  in  France,  this  right  requires  that  part  of  the  proceeds  from 
certain  sales  of  art  work  be  paid  back  to  the  artist.  Such  a  right  in  some 
form  exists  in  Belgium,  Italy,  Poland,  Uruguay,  Turkey,  West  Ger- 
many, Portugal.  Tunisia  Chile  and  Luxemburg. 

The  Italian  law  applies  a  royalty  only  on  the  profit  made  by  the 
seller.  The  royalty  is  on  a  sliding  scale  ranging  from  a  minimum  of 
2%  to  a  maximum  of  10%.  However,  the  delegation  was  advised  that 
the  Italian  law  has  been  on  the  books  since  1950  and  has  been  ignored 
by  all  interested  parties.  The  witnesses  attributed  this  to  a  number 
of  different  reasons.  They  indicated  that  the  artists  themselves  had 
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to  bear  some  of  the  blame  and  that  the  art  dealers  were  well  apprised 
and  effective  in  their  opposition  to  such  rights.  Also,  the  Italian  law 
is  applicable  only  to  ait  sold  at  an  auction,  which  adds  to  the  difficulty 
of  its  enforcement.  Art  objects  are  often  sold  privately  and  when  they 
surface  in  a  public  auction  it  is  practically  impossible  to  determine  the 
purchase  price  which  makes  it  impossible  to  know  the  base  price  in 
order  to  determine  the  profit  which  is  what  the  artist's  percentage  is 
derived  from.  Also,  the  witnesses  suggested  that  the  10%  artists  share 
of  the  profits  may  be  unrealistically  high  and  probably  should  be 
lowered.  The  delegation  was  somewhat  disappointed  to  learn  that  the 
Italian  experience  in  the  area  of  droit  de  suite  was  very  limited. 

There  is  no  federal  right  of  droit  de  suite  in  the  United  States.  How- 
ever. California  has  enacted  a  five  percent  resale  proceeds  right  for 
artists.  A'\"lienever  an  original  painting,  sculpture,  or  drawing  is  sold 
in  California  or  sold  anywhere  by  a  seller  who  resides  in  California, 
the  artist  shall  be  paid  five  percent  of  the  gross  sale  price  within  ninety 
days  of  the  sale.  For  this  provision  to  apply,  however,  the  sale  must 
be  for  a  profit,  the  price  must  be  more  than  Sl.OOO.  and  the  sale  must 
take  place  during  the  artists'  life.  The  law  became  effective  on  Janu- 
ary 1.  1977.  however,  the  new  law  fa<*es  significant  challenge  in  the 
courts  on  the  issue  of  federal  preemption  of  state  rights  as  a  result  of 
the  Copvright  ReA^ision  Act  of  1976. 


1+7-691   0-79-5 


VIII.  DISPUTE  PROCESSING  BY  ENGLISH  MASTERS 
AND  AMERICAN  MAGISTRATES 

The  95th  Congress  considered  changes  in  the  system  of  United  States 
magistrates  it  established  in  1968.'  A  reform  proposal  (S.  1613),  al- 
though passed  in  slightly  different  forms  by  both  Houses,  did  not 
emerge  from  a  deadlocked  conference  and  thus  narrowly  missed  be- 
coming law. 

The  reason  for  the  impasse  was  that  the  conferees  could  not  resolve 
critical  differences  between  the  House  and  Senate  positions  on  diversity 
of  citizenship  jurisdiction.  Even  though  it  appeared  as  if  a  compromise 
was  possible  on  the  magistrates  reform  package,  three  issues  actually 
were  left  unresolved:  (1)  The  role  of  part-time  magistrates  in  trying 
civil  cases;  (2)  the  procedures  to  be  followed  and  the  standards  to  be 
applied  in  selecting  magistrates ;  and  (3)  the  procedures  to  ensure  that 
the  consent  to  trial  by  magistrate  is  free  and  voluntary.  These  issues 
should  be  kept  in  mind  when  meeting  with  the  English  masters. 

The  English  system  of  masters  served  as  a  model  for  creation  of  the 
office  of  magistrates  in  the  United  States.^  Although  an  attempt  to 
draw  parallels  between  institutions  in  any  two  legal  systems  has  in- 
herent limitations,  an  examination  of  English  practice  can  be  a  great 
aid  to  the  American  policy  maker  in  terms  of  our  own  judicial  system. 
The  ultimate  issue  to  be  studied — and  answered — is  how  much  reliance 
should  our  system,  in  striving  to  provide  fair,  equitable,  and  speedy 
resolution  of  every  civil  and  criminal  action,  place  on  non-Article  III 
personnel.  Although  some  argue  that  this  question  raises  serious  con- 
stitutional quest ions,^  the  U.S.  Department  of  Justice  and  the  Judicial 
Conference  of  the  United  States  and  various  commentators  have  ob- 
served that  this  is  essentially  a  policy  determination.*  The  English 
experience  sheds  some  light  on  how  the  question  ought  to  be  resolved 
by  the  96th  Congress. 

Discussion  of  the  British  master  system,  is  divided  into  parts :  (1) 
a  brief  history  of  the  system ;  (2)  an  outline  of  today's  pertinent  rules 
of  practice  and  procedure,  with  a  look  at  the  day-to-day  operation  of 
a  master's  office;  and  (3)  a  brief  evaluation  of  the  system,  based  on 
the  members  one-day  visit.  This  discussion  leaves  unanswered  a  number 
of  questions  which  can  only  be  answered  after  first-hand  observation. 


1  See  Hearings  before  the  House  Judiciary  Subcommittee  on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice  on  "Diversity  of  Citizenship  Jurisdiction/Magistrates 
Reform,"  95th  Cong..  1st  sess.  (1977)  ;  Hearings  before  the  Senate  Judiciarv  Subcom- 
mittee on  Improvements  in  Judicial  Machinery  on  the  "Magistrate  Act  of  1977,"  95th 
Cong..  1st  sess.  (1977). 

2  See  Mathews  v.  Weher,  428  U.S.  261.  268  (1976). 

'  See  dissenting  views  of  Representatives  Robert  F.  Drinan  and  Thomas  N.  Kindness, 
John  F.  Seiberling.  and  Eilzabeth  Holtzman.  H.  Rep.  No.  95-1364  at  35-42  (1978). 

*  See  H.  Ren.  95-1364  at  10-12  (1978)  for  further  discussion  of  the  great  care  that  thp 
House  Committee  on  the  Judiciary  took  to  ensure  that  S.  1613  passed  constitutional 
muster. 
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A.  Brief  History 

The  modem  British  master  has  evolved  from  that  of  the  master 
of  the  common  law  courts,  first  established  during  the  19th  Century. 
Today's  master  is  a  full-time,  experienced  judicial  officer  who  per- 
forms a  wide  variety  of  duties  in  connection  with  civil  cases  filed  in 
the  High  Court,  the  major  British  civil  court  of  original  jurisdiction. 
Today's  British  master  is  not  the  successor  of  the  venerable  Master  in 
Chancery.'' 

The  27  masters  presently  on  duty  in  Britain  all  sit  in  rx)ndon  and 
are  attached  to  each  of  the  three  divisions  of  the  High  Court — 
Queen's  Bench,  Chancery,  and  Family.  The  Queen's  Bench  Division 
is  allocated  responsibility  over  a  broad  panoply  of  civil  matters:  the 
Chancer\^  Division  handles  matters  traditionally  within  equity  juris- 
diction; and  the  Family  Division  exercises  jurisdiction  over  matri- 
monial and  related  matters.  It  is  the  masters  of  the  Queen's  Bench 
Division  who  provide  a  point  of  comparison  with  the  American 
magistrate.® 

A  Queen's  Bench  master  is  empowered  to  perform  any  function 
which  can  be  performed  by  a  judge  "in  chambers."  Such  duties  are 
broad  in  scope  and  authority,  encompassing  most  of  the  functions  of 
the  court.  In  practice,  the  master  disposes  of  all  interlocutory  mat- 
ters in  a  civil  case,  including  motions  for  extension  of  time,  discovery 
matters,  and  summar\'  judgment.  He  also  handles  many  post- 
judgment  duties  such  as  the  assessment  of  damages  and  taxation  of 
costs.  The  master  additionally  is  authorized  to  receive  references 
from  judges  and  to  try  many  kinds  of  cases  with  the  consent  of  the 
litigants. 

THE    MASTERS    IX    CHANCERY 

Tlie  earliest  masters  were  clerks  who  aided  the  Lord  Chancellor  in 
the  exercise  of  the  equity  jurisdiction  of  Chancer7\  Their  duties  in- 
cluded both  the  supervision  of  the  issuance  of  all  original  writs  and 
service  as  the  King's  secretaries.  A  combination  of  factors  led.  in 
time,  to  a  situation  in  which  the  masters  had  virtually  absolute  con- 
trol of  each  action.  These  factors  included  the  Lord  Chancellor's 
practice  of  immediately  referring  all  cases  to  a  master,  the  wholly 
written  practice  of  Chancery,  the  almost  total  lack  of  supervision 
over  the  masters,  and  salaries  that  were  entirely  dependent  on  fees. 

The  masters'  control  of  litigation  was  exploited  in  ways  calculated 
to  increase  their  fees,  such  as  by  requiring  many  copies  of  long  written 
depositions,  which  the  masters,  as  Kings'  secretaries,  would  produce. 
Eventually,  payment  was  even  required  to  get  a  cause  listed  on  the 
docket.''  Despite  the  volume  of  this  self-generated  work,  the  number 
of  masters  was  kept  at  its  originally  number  of  twelve.  Accordingly, 
the  officers  quickly  became  very  valuable  sinecures.  The  positions  were 
considered  property  and  were  usually  sold.^ 


^For  an  excellent  and  detailed  history  of  the  English  masters  system,  see  Silberman, 
Masters  and  Magistrates.  Part  I :  The  English  Model,  50  N.Y.U.L.  Rev.  1070.  1075-1079 
(1975)  ;  see  also  Jacob.  The  Masters  of  the  Queen's  Bench  Division  at  7-8  (Adapted  from 
a  Paper  delivered  at  the  Department  of  Law.  Svdney  University  in  August.  1971). 

«  Silberman.  supra  note  5.  at  1074.  1106-1107. 

^  1  Holdsworth.  History  of  English  Law  426-428  (1927). 

*  By  1621,  eight  of  the  twelve  masters  had  purchased  their  positions. 
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The  actual  work  of  the  masters  was  performed  by  deputies,  who 
were  paid  but  a  small  fraction  of  the  total  fees.  This  system  proved 
so  advantageous  to  the  mastei^  that  by  the  beginning  of  the  18th 
century  the  market  value  of  the  office  had  increased  to  6.000  pounds. 
The  niaster's  self-interest  in  generating  additional  fees,  as  well  as 
some  independent  padding  by  the  deputies,  resulted  in  a  scandalous 
increase  in  the  amount  of  time  and  money  required  to  litigate  a  suit 
in  Chancery.  Indeed,  by  the  18th  century,  it  was  not  unheard  of  for 
a  suit  to  last  as  long  as  30  years  and  to  cost  many  times  more  than  the 
actual  amount  in  controversy.^ 

Although  complaints  concerning  the  masters  were  voiced  as  early 
as  1328,  the  power  of  the  masters  seems  to  have  increased  without 
check  until  the  18th  century.  An  inquiry  in  1725,  however,  exposed  a 
scandal  which  seems  to  have  begim  the  decline  of  the  Masters  in 
Chancery.  All  money  paid  into  couit  was  administered  by  the  mastei-s 
without  supervision,  and  it  was  discovered  that  100.871  pounds  had 
been  taken.  Inquiry  micovered  the  money  in  the  personal  accounts  of 
four  of  the  masters.^- 

As  result  of  the  scandal,  legislation  was  enacted  to  take  control  of 
court  funds  away  from  the  master  and  make  the  office  unsaleable. 
Other  abuses,  however,  continued  imabated.  For  example,  only  in  1833 
was  appointment  of  the  masters  finally  transferred  to  the  Crown,  a 
fi^ed  salary  set  for  the  office,  and  the  taking  of  gratuities  made  an 
indictable  olfense.^^  Even  these  measures  were  not  enough  to  assuage 
public  sensitivities,  however,  and  in  1852  the  Masters  in  Chancery 
were  abo]ished.^- 

In  1873  and  1875  the  Judicature  Acts  merged  Chancery  with  the 
other  royal  courts  into  a  single  Supreme  Court  of  Judicature.  Even 
though  the  other  divisions  of  the  Supreme  Court  had  officials  called 
masters  who  exercised  powers  similar  to  those  performed  today,  the 
bitter  taste  left  by  the  Masters  in  Chanceiy  prevented  any  officials 
in  the  Chancery  Division  from  being  called  masters  until  1897. 

TECE  COMMOX  LAW  [MASTERS 

Today's  masters  did  not.  therefore,  evolve  directly  from  the  Master 
in  Chancery.  In  fact,  no  similar  officer  existed  prior  to  the  19th  century. 
Before  that  time,  all  the  civil  work  of  the  common  law  courts  was 
handled  by  the  judges  alone.  As  the  country  grew,  however,  the  volume 
of  judicial  business  mushroomed,  and  the  formal  and  lengthy  pro- 
cedures of  an  earlier  age  proved  anachronistic.  As  early  as  1780.  experi- 
ments with  a  quicker  and  less  formal  system  had  been  tried.  When  a 
party  applied  for  interlocutory  or  minor  relief,  he  was  permitted  to 
approach  an  individual  judge  in  chambers  who  could,  with  a  minimum 
of  formality  and  expense,  decide  the  matter  at  hand.  If  a  party 
objected  to  the  decision  rendered,  he  could  appeal  to  the  full  court. 
This  system  proved  so  successful  that  the  number  of  matters  referred 


» Id.  Charlps  Dickens  is  attributed  to  have  described  a  system  "which  so  exhausts 
finances,  patience,  courage,  hope,  so  over  throws  the  brain  fnd  breaks  the  heart,  that  there 
is  not  an  honorable  man  among  its  practitioners  who  would  not  give — who  does  not  often 
give — the  warning,  'suffer  any  wrong  that  can  be  done  you  rather  than  come  here  !'  " 

^"  In  this  regard  the  Masters  in  Chancery  were  equal  to  the  highly  detested  •"parlements" 
in  pre-revolutionarv  France. 

"3.  4  Will.  IV  c.  94  (1833). 

"  15.  16  Vict.  c.c.  SO.  S6.  S7  (1852). 
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to  the  judges  in  "chambers"  increased  noticeably.  By  1830  there  were 
enough  items  of  business  handled  in  this  way  that  one  judge  was  as- 
signed to  remain  in  chambers  every  day.  In  1847  it  was  held  that  any 
function  that  could  be  performed  by  the  superior  common  law  courts 
and  which  was  not  specifically  limited  to  exercise  by  the  court  en  banc, 
could  be  handled  by  a  single  judge  in  chambers.^^ 

Meanwhile,  in  1837  the  Superior  Court  Officers  Act/*  abolished  an 
assortment  of  46  venerable  administrative  positions  which  had  become 
the  subject  of  abuse  and  corruption.  In  place  of  these  unlamented  of- 
ficials, 15  men  (5  each  were  appointed  to  Kings  Bench,  Common  Pleas 
and  Exchequer)  were  appointed  to  conduct  much  of  the  civil  business 
of  the  courts.  These  new  positions  were  called  masters  of  the  court,  and 
the  incumbents  were  appointed  by  the  Chief  Justice  and  paid  fixed 
salaries,  were  forbidden  to  accept  gratuities,  and  were  required  to  be 
barristers,  pleaders,  or  attorneys  of  at  least  five  years'  standing. 

Initially,  the  duties  of  these  masters  were  largely  ministerial,  includ- 
ing: (1)  attending  their  court;  (2)  taking  minutes  of  judgments;  (3) 
taxing  costs;  (4)  drafting  rules;  (5)  reporting  to  matters  referred 
to  them  by  the  court;  (6)  assessing  damages  in  some  cases;  and  (7) 
dealing  with  money  paid  into  court.  These  duties  quickly  expanded 
and  in  1867  the  Judges  Chambers  (Despatch  of  Business)  Act,^^  gave 
the  judges  authoritv  to  let  the  masters  perform  any  duty  that  a  judge 
in  chambers  could  perform  "except  in  respect  of  Matters  relating  to 
the  liberty  of  the  Subject."  ^°  the  judges  immediately  implemented 
the  legislation  and  passed  rules  delegating  judicial  functions  to  masters. 

Since  1867,  the  jurisdiction  and  powers  of  the  masters  have  increased, 
and  ".  .  .  they  have  become  judicial  officials  in  their  own  right  rather 
than  mere  deputies.^^ 

B.  Pertinent  Rules  of  Practice  and  Procedure  Relating  to  the 

Modern  Master 

In  brief,  masters  now  dispose  of  all  pretrial  and  interlocutory 
matters  so  that  the  judges  are  free  to  devote  most  of  their  time  to  the 
trial  of  cases. 

Masters  of  the  Queen's  Bench  Division  exercise  judicial  functions 
independently  of  the  court  and  in  place  of  the  judge.  As  observed  by 
one  noted  commentator : 

Granted  broad  judicial  powers  and  administrative  responsibilities,  the 
master  is  a  curious  mixture  of  both  administrator  and  judge :  his  duties  range 
from  those  of  an  American  judge's  minute  clerk  to  those  powers  exercised  by 
the  judge  himself." 

Because  the  masters  are  part  of  the  High  Court,  and  the  High 
Court  in  turn  is  part  of  the  Supreme  Court,  the  powers  and  limita- 
tions of  masters  are  found  in  the  Rules  of  the  Supreme  Court. 

The  Rules  do  not  provide  a  comprehensive  list  defining  the  powers, 
function  or  jurisdiction  of  the  masters.  Only  a  few  of  these  Orders 


^Smeaton  v.  Collins,  1  Ex.  457  (1847), 

i*Will.  IV,  1  Vict.  c.  30  (1837). 

15  30,  31  Vict.  c.  68  s.  1  (1867). 

Mid. 

"  Silberman,  supra  note  5,  at  1079. 

18  Silberman,  supra  note  5,  at  1080. 
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and  Rules  concern  masters  specifically.  The  most  important  of  these 
is  probably  Order  32,  rule  11,  which  vests  jurisdiction  in  the  master 
by  providing  that  masters  "shall  have  power  to  transact  all  such 
business  and  exercise  all  such  authority  and  jurisdiction  as  under  the 
Act  or  these  Rules  may  be  transacted  and  exercised  by  a  judge  in 
chambers."  ^^ 

In  other  words,  the  masters  exercise  the  broad  general  jurisdiction 
of  a  judge  of  the  High  Court  sitting  in  chambers,  except  in  certain 
specified  situations.^*^ 

Some  of  the  other  rules  listed  under  Order  32  define  the  powers  of 
a  master.  For  example,  the  Queen's  Bench  Masters  and  the  Family 
Division  Registrars  are  allowed  to  refer  any  matter  to  a  judge.^^  This 
power  is  very  rarely  used,  though,  since  the  master  decides  all  issues 
and  lets  the  losing  parties  appeal  to  a  judge  in  chambers.^^ 

Another  major  power  of  the  masters  is  contained  in  Order  36, 
"Trials  before  and  Inquiries  by  Referees  and  Masters,"  which  gives 
the  court  discretion  to  refer  a  trial  or  determination  of  a  question  of 
fact,  if  both  parties  consent,  to  a  master.^^  This  is  the  analogue  to  the 
consent  provisions  in  the  legislation  considered  by  the  95th  Congress 
for  U.S.  magistrates. 

Order  4,  covering  the  filing  and  assignment  of  cases,  is  also  of  vital 
importance  to  masters.  It  provides  that  every  case  filed  in  the 
Queen's  Bench  Division  shall  be  assigned  to  a  master  at  the  time  of 
the  issuance  of  the  first  summons.-*  Once  so  assigned,  all  further 
master  proceedings  in  the  case  are  assigned  to  the  same  master.  In 
every  matter  proceeding  to  trial,  the  master  hears  what  is  referred  to 
as  a  "summons  for  directions".  This  summons  can  be  compared  to  the 
American  analogue,  the  Rule  16  pretrial  order.  While  the  primary 
function  of  our  pretrial  order  is  to  define  and  narrow  the  issues  for 
trial,  the  English  summons  for  directions  is  further  designed  to 
ensure  that  all  interlocutory  matters  have  been  dealt  with  so  that  the 
case  is  ripe  for  trial.^^  Thus,  the  master  has  broad  authority  in  pre- 
paring the  parties  for  their  ultimate  trial. 

Space  does  not  allow  for  discussion  of  the  entire  range  of  pre-trial, 
trial  and  post-trial  proceedings  handled  by  masters.  In  illustration 
of  their  extensive  role,  the  following  list  is  provided : 

(1)  To  extend  time  for  pleadings  and  responses  (O.  3,  r.  5) ; 

(2)  To  hold  a  hearing  on  a  motion  for  summary  judgment 
(0.14,rr.l&2); 

(3)  To  hear  applications  for  interpleaders  (0. 17,  r.  1) ; 

(4)  To   dismiss   an   action   for   default   in   filing   pleadings 
(0.19,r.5); 

(5)  To  order  discovery  (O.  24, 4.3)  ; 

(6)  To  provide  direction  under  the  mandatory  summons  for 
directions  (O.  25,  r.  1)  ; 

(7)  To  order  interrogatories  (O.  26,  r.  1)  ; 

(8)  To  set  the  place  and  mode  of  trial  (O.  33,  r.  4)  ; 


"R.  Sup.  Ct.  O.  32,  r.  11(1). 

20  R.  Sup.  ct.  O.  32,  r.  11. 

21  R.  Sup.  Ct.  O.  32,  r.  12. 

22  R.  Sup.  Ct.  O.  58,  r.  1. 

23  R.  Sup.  Ct.  O.  36,  rr.  1,  2  and  9. 

2*  A  summons  is  roughly  equivalent  to  the  American  notice  of  motion. 

25  Institute   of   Judicial   Administration  :    Report   of   Committee   to    Study    the   Role   of 
Masters  in  the  English  Judicial  System  (Federal  Judicial  Center,  1974). 


64 

(9)  To  assess  damages  (O.  37,  r.  1) ; 

(10)  To  conduct  garnishee  proceedings  (0. 49,  r.  1) ; 

(11)  To  tax  costs  (0. 62,  r.  1) ; 

(12)  To  arbitrate  (O.  73,  r.  3) ; 

(13)  To  handle  property  disputes  between  husband  and  wife 
(0.89,r.l). 

The  only  one  of  the  above  functions  that  seems  to  merit  further 
comment  is  the  taxing  of  costs  under  O.  62.  This  is  a  more  important 
duty  under  the  English  system  than  under  the  American  because  the 
prevailing  party  usually  recovers  his  attorney  fees,  room  and  board 
expenses  mcurred  by  his  witnesses,  and  all  other  actual  and  necessary 
costs  of  the  litigation.  Although  masters  and  judges  have  the  au- 
thority to  assess  costs,  this  function  is  sometimes  entrusted  to  a  spe- 
cial officer  called  a  Taxing  Master.  Eleven  of  these  masters  work  for 
the  Taxing  Office  of  the  Supreme  Court,  and  their  sole  function  is  to 
determine  the  fair  costs  of  litigation. 

It  should  be  noted  that  neither  the  master  nor  the  English  judge 
participates,  initiates  or  stimulates  settlement  conferences.  This  is 
contrary  to  English  perceptions  of  what  constitutes  the  fair  and  im- 
partial administration  of  justice. 

A  review  of  the  pertinent  Orders  affecting  masters  will  show  that 
the  masters  of  the  Queen's  Bench  Division  have  the  broadest  juris- 
diction of  all  the  masters  in  the  High  Court.  Under  O.  32,  r.  11,  only 
the  Queen's  Bench  Master  and  the  Family  Division  Registrar  are 
given  the  full  jurisdiction  of  a  judge  in  chambers.  The  Chancery 
Division  Master  is  governed  by  O.  32,  r.  1  a  jurisdictional  provision  of 
lesser  scope. 

Besides  having  the  largest  jurisdiction,  the  eight  Queen's  Bench 
masters  also  must  meet  the  highest  qualifications  for  office.  These  are 
set  by  statute  and  require  the  master  to  liave  been  a  practicing  barrister 
of  not  less  than  ten  years  standing.^^  This  may  be  contrasted  with  the 
Chancery  Master  and  Taxing  Masters  who  must  only  have  been  solici- 
tors for  ten  years.^^  Queen's  Bench  masters  are  appointed  for  life,  sub- 
ject to  good  behavior,  and  retire  at  age  72.  Once  appointed  a  master  is 
likely  to  stay  in  that  position  for  the  rest  of  his  life,  and  be  satisfied 
with  his  fate.  In  comparison,  a  U.S.  magistrate  sometimes  considers 
his  position  as  a  stepping  stone  to  a  higher  judicial  post,  federal  or 
state.  Further,  at  present  there  are  a  few  standards  and  procedures  for 
the  selection  of  magistrates. 

One  of  the  Queen's  Bench  Masters  is  designated  as  Senior  Master 
and  holds  the  mostly  honorific  position  of  Queens  Remembrancer.^^ 
His  duties  appear  to  be  mainly  administrative,  and  he  is  in  charge  of 


28  3  Halsbury's  Laws  of  England  8  1122  (4th  ed.  1973).  The  actual  statutory  require- 
ments provide  that  the  Queen's  Bench  Master  be  a  barrister  for  at  least  10  years,  an 
Official  Referee  or  a  Master  of  the  Court  of  Protection.  The  primary  selection  method  is 
nomination  from  the  pool  of  practicing  barristers.  The  office  of  the  Official  Referee  was 
abolished  by  the  Courts  Act  of  1971.  The  Master  of  the  Court  of  Protection  is  the  recent 
replacement  of  the  Master  of  Lunacy,  a  special  officer  who  determined  questions  of  mental 
competency.  Requirements  for  this  office  are  that  the  individual  be  a  practicing  barrister 
for  at  least  10  years  or  be  a  Master  of  the  Queen's  Bench  Division.  What  these  apparently 
circular  defrnitions  mean  is  that  to  be  appointed  a  Queen's  Bench  Master  one  has  to  have 
been  a  barrister  in  good  standing  for  at  least  ten  years. 

2T  9  Halsbury's  Laws  of  England  §  980-981  (3rd  ed.  1954). 

28  At  present  the  Senior  Master  is  Master  I.  H.  Jacob,  who  very  kindly  received  thp 
Members  during  their  visit.  His  organizational  skills,  as  well  as  his  comparative  knowledge 
of  the  American  legal  system,  made  the  visit,  although  brief,  very  productive. 
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the  clerk's  office.  The  other  seven  masters  of  the  Queen's  Bench  rotate 
through  two  positions.  Each  day  one  sits  as  Practice  Master  and  keeps 
himself  available  to  answer  any  questions  of  procedure  which  may 
arise.  The  remaining  six  sit  and  hear  "summonses."  The  summonses 
may  be  for  a  new  cases  which  are  assigned  to  masters  for  the  first  time 
or  for  older  cases  in  which  the  parties  have  returned  to  seek  further 
relief.  The  six  masters  assigned  to  hear  summonses  are  divided  into 
three  teams  of  two  masters  each. 

When  a  master  is  not  serving  as  the  Practice  Master  or  hearing 
summonses,  he  is  available  to  try  several  types  of  cases.  He  is  author- 
ized to  try  any  case  with  consent  of  the  parties;  interpleader  cases 
with  the  consent  of  one  party;  and  apparently  may  try  garnishee 
issues,  default  judgments,  property  claims  between  spouses  and  other 
types  of  cases  without  consent. 

In  addition  to  their  summons  and  trial  duties,  the  masters  are  re- 
sponsible for  supervising  the  operation  of  the  clerk's  office  (known  as 
the  Central  office).  This  is  indeed  a  major  administrative  responsi- 
bility, since  the  clerks  in  British  courts  appear  to  be  responsible  for 
more  facets  of  court  business  than  their  American  counterparts.  For 
example,  very  few  orders  of  court  are  signed  by  a  judge.  That  task 
is  delegated  to  the  clerks.  It  is  because  of  this  lodging  of  responsibility 
in  the  clerk's  office  that  one  master  is  always  available  as  a  Practice 
Master  to  answer  any  questions  the  clerks  might  have  about  form  and 
procedure. 

In  order  to  provide  a  better  insight  into  the  actual  workings  of  the 
master  system,  and  to  better  compare  it  to  the  American  magistrate, 
the  members  spent  a  morning  in  chambers  with  the  Queen's  Bench 
masters.  The  following  is  a  description  of  what  was  witnessed.  Proceed- 
ings before  the  master  are  informal  and  relaxed.  He  sits  without  a  clerk 
and  does  not  wear  a  wig  or  robe.  Argument  is  brief  and  to  the  point ; 
decision  making  is  expeditious.  The  master  resolves  issues  orally  and 
on  the  spot.  There  is  no  record  of  the  proceedings  and  reported  de- 
cisions are  virtually  unheard  of.  The  masters  normally  write  their 
orders  in  long-hand  on  the  pleadings.  In  general,  the  parties  appeared 
satisfied  with  the  justice  rendered  by  the  masters. 

All  the  master's  decisions,  whether  case-dispositive  or  not,  are  im- 
mediately appealable  to  a  judge.  Leave  to  appeal  is  not  required.  Gen- 
erally the  appeal  is  to  the  judge  "in  chambers".  Keview  of  the  master's 
decision  is  essentially  a  de  novo  hearing.  Either  side  may  introduce 
new  evidence.  And  even  without  new  evidence,  the  judge's  discretion 
to  overrule  the  master's  decision  is  unfettered.  Any  further  appeal  from 
the  decision  of  the  judge  in  chambers  generally  lies  at  the  discretion 
of  the  judge  or  the  Court  of  Appeals. 

In  point  of  fact,  most  decisions  of  the  masters  are  not  appealed,  and 
those  that  are  appealed  are  rarely  overturned.  Thus,  the  liberal  avenue 
of  appeal  does  not  retard  the  swift  and  inexpensive  resolution  of 
disputes. 

Litigents  often  appear  before  the  masters  without  legal  counsel. 
Many  of  the  disputes  are  of  a  small  claims  nature,  and  the  United 
States,  would  be  resolved  by  the  state  courts. 

Masters  handle  most  of  the  pretrial  and  some  of  the  post-trial 
duties  of  an  American  judge.  There  are,  however,  major  differences 
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in  that  any  decision  is  immediately  appealable,  and  the  proceedings 
are  less  formal,  with  no  formal  record. 

Conclusion 

The  preceding  discussion  has  attempted  to  summarize  the  jurisdic- 
tion and  powers  of  the  English  master.  Admittedly,  it  is  difficult  to 
appraise  an  important  judicial  institution  from  afar;  especially,  after 
only  a  one-day  visit.Without  sounding  trite,  the  merits  of  compara- 
tive law  can  be  compared  to  the  fun  of  tasting  foreign  cuisine.  There  is 
no  substitute — certainly  not  a  gourmet  food  column — for  actually  tast- 
ing a  dish  or  for  seeing  a  judicial  system  in  action.  Though  sometimes 
difficult  to  commit  to  paper,  first-hand  impi'essions  are  the  most  lasting 
and  the  most  accurate. 

There  clearly  is  a  common  thread  that  runs  between  the  American 
and  English  systems.  The  adversary  process  is  used  by  both ;  notions 
of  fundamental  fairness  are  essentially  the  same.  English  masters  dis- 
pose of  all  pretrial  and  interlocutory  matters,  thus  liberating  judges 
to  devote  most  of  their  time  to  where  it  is  needed  the  most — in  the  trial 
of  cases.  The  United  States  magistrate,  although  ostensibly  less  inde- 
pendent, likewise  is  allowed  to  exercise  broad  pretrial  powers.  Thus, 
both  systems  implicitly  have  determined  that  the  principle  job  of  a 
judge  is  to  try  cases,  rather  than  to  exercise  supervisory  powers  over 
all  pretrial  matters.  In  a  similar  vein,  both  systems  have  decided  that 
an  extra  judicial  officer  can  increase  the  flexibility  of  the  judges  by 
allowing  them  to  meet  the  changing  needs  of  the  court. 

Second,  the  English  system — absent  certain  exceptions — allows  its 
masters  to  exercise  case-dispositive  authority.  Generally,  with  the  con- 
sent of  the  parties,  the  master  is  empowered  to  try  particular  issues 
of  fact  and,  on  occasion,  an  entire  cause  of  action.  The  magistrates  leg- 
islation of  the  95th  Congress  (S.  1613)  (se^  app.  6(b)  at  p.  296)  was 
based  on  this  idea. 

The  English  system  appears  to  be  more  committed  to  rendering 
swift  justice.  King  John's  promise  in  the  Magna  Carta  (1215) — "to 
none  shall  we  delay  right  or  justice" — characterizes  the  English  mas- 
ter's system.  The  system  possesses  flexibility,  it  keeps  the  cases  moving 
towards  final  adjudication,  and  it  does  so  "within  a  reasonable  time."  ^^ 
It  accomplishes  all  of  this  without  an  apparent  decrease  in  fairness. 
The  American  legal  system  should  strive  to  achieve  this  goal.  To  the 
extent  that  American  magistrates  can  contribute  to  this  same  end,  they 
should  be  empowered  to  do  so.  In  this  latter  regard,  S.  1613  deserves 
careful  consideration  by  the  96th  Congress. 


29  Art.  6  of  the  European  Convention  on  Human  Rights  provides  that  everyone  is  entitled 
to  determination  of  rights  and  obligations  "within  a  reasonable  time." 


IX.  ATTORNEYS'  FEES  AND  LEGAL  AID 

A.  Attorneys'  Fees  and  the  Indemnity  Rule  in  England 

In  the  United  States  a  party  who  litigates  a  case  and  prevails  gen- 
erally pays  his  own  legal  costs.  For  some  persons  the  amount  in  con- 
troversy can  be  less  than  those  legal  fees.  Thus  a  party  may  decide  not 
to  litigate  an  issue  because  the  cost — even  of  winning — is  too  great.  In 
England  a  party  who  prevails  in  a  case  can  generally  recover  legal 
fees,  as  well  as  court  costs,  from  the  losing  party.  Although  such  a 
possibility  may  encourage  a  litigant  who  has  a  strong  chance  of  win- 
ning to  initiate  or  defend  such  a  suit,  it  may  chill  a  party  whose  case  is 
not  as  clear  cut,  since  he  may  be  liable  for  both  his  legal  fees  and  those 
of  his  opponennt.  The  distinction  between  the  "American  rule"  and 
the  "English  rule,"  as  the  two  procedures  are  known,  is  not  as  simple 
as  it  may  seem  at  first  glance.  Both  rules  have  exceptions ;  both  legal 
systems  have  other  differences  which  impact  on  access  to  justice  and 
the  ability  to  litigate  a  case,  where  appropriate.  Thus  in  comparing 
one  aspect  of  legal  procedure — e.g.,  liability  for  legal  fees — there  is  a 
need  to  place  that  issue  in  its  proper  perspective,  as  part  of  an  overall 
legal  system.  It  is  fair  to  say  that  it  would  be  dangerous  to  adopt  any 
one  aspect  of  the  English  system  without  studying  its  placement  in 
the  context  of  the  entire  American  legal  system. 

The  Committee  on  the  Judiciary  has  been  studying  the  issue  of  fee- 
shifting  during  both  the  94th  and  95th  Congresses.  The  impetus  for 
this  study  was  the  Supreme  Court's  decision  in  May  1975  in  the  Alyeska 
case.^  The  court  refused  to  allow  courts  to  award  attorneys'  fees  to  a 
"private  attorney  general" — a  person  who  acted  in  the  public  inter- 
est— absent  statutory  authorization  for  such  an  award.  Prior  to  the 
decision,  litigants  were  bringing  certain  public  interest  cases  with  the 
expectation  that  the  court  had  inherent  power  to  award  attorneys'  fees, 
where  appropriate.  The  Alyeska  decision  made  clear  that  courts  had 
no  such  power,  but  could  only  award  legal  fees : 

(1)  where  there  is  statutory  authorization;  ^  or 

(2)  when  the  opponent  has  acted  in  "bad  faith,"  vexatiously 
or  frivolously ;  or 

(3)  where  there  is  a  "common  fund"  or  "common  benefit"  from 
which  recovery  can  be  made. 

During  the  94th  Congress,  legislation  was  processed  through  the 
Committee  and  enacted  which  expanded  the  statutory  authorization 
for  the  awarding  of  attorneys'  fees  in  certain  civil  rights  cases.^  In  the 
95th  Congress,  hearings  were  held  on  the  subject  of  attorneys'  fees, 
focusing  on  the  liability  of  the  federal  government.*  It  is  likely  that 

1  Alyeska  Pipeline  Services  Co.  v.  Wilderness  Society,  421  U.S.  240  (1975). 

2  There  are  more  than  fifty  federal  statutes  with  such  authority. 

3  The  Civil  Rights  Attorney's  Fees  Awards  Act  of  1976,  Public  Law  94-559. 

*  Hearings  on  the  Awarding  of  Attorneys'  Fees  in  Federal  Courts  before  the  Subcom- 
mittee on  Courts,  Civil  Liberties,  and  the  Administration  of  Justice  of  the  Committee  on 
the  Judiciary,  November  16-17,  1977,  and  April  26-27,  1978,  Serial  No.  75. 

(67) 
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the  issue  will  a^rain  be  reviewed  in  the  96th  Congi^ss.  With  that  back- 
ground in  mind,  it  is  important  to  look  at  the  operation  of  the  English 
rule  (the  indemnity  rule)  and  the  commentators  on  it. 

Tn  England  costs  are  divided  into  two  categories :  (1)  costs  between 
parties — awarded  by  the  court  against  one  party  as  compensation  for 
bringing  the  proceedings;  and  (2)  costs  owed  by  a  client  to  his  solici- 
tor. Tlie  latter  costs  are  often  paid  without  recourse  to  the  court ;  the 
former  are  generally  taxed  and  assessed  by  the  "taxing  officer"  of  the 
court,  usually  the  Taxing  Master.^  The  proceedings  are  conducted  in 
chambers  and  informally.  A  litigant  or  solicitor  may  appear  person- 
ally or  through  counsel  or  a  legal  executive. 

The  Taxing  Master  reviews  each  item  and  determines  the  amount 
of  costs,  if  any,  based  on  all  the  circumstances  in  the  case.  In  civil 
cases  the  standard  of  costs  depends  in  part  on  the  parties  involved. 
"Party  to  party"  costs  are  allowed  which  are  "necessary  and  proper." 
Wliere  the  common  fund  is  the  basis,  the  standard  is  more  generous: 
allowance  of  a  "reasonable  amount  in  respect  to  all  costs  reasonably 
incurred."  Costs  between  a  solicitor  and  his  client  are  allowed  except 
those  unreasonable  in  amount  or  unreasonably  incurred,  except  where 
specifically  authorized  by  the  client.  A  trustee  is  allowed  costs  except 
where  in  violation  of  his  duty. 

The  measure  of  costs  for  solicitors  in  litigation  is  usually  divided 
into  two  sums.  The  first  amount  is  calculated  by  noting  the  time  spent, 
the  tasks  j>erformed  (which  are  keyed  into  a  scale — some  fixed,  some 
sliding),  and  the  Taxing  Masters  knowledge  and  experience  of  the 
cost  of  employment  of  the  average  solicitor,  barrister,  or  legal  execu- 
tive. The  Taxing  Master  reviews  all  documents  relating  to  the  case 
to  familiarize  himself  with  the  issues  and  to  assess  the  skill  needed. 
The  second  amount  which  he  has  to  assess  are  the  indirect  expenses : 
the  comiplexity,  difficulty,  and  novelty  of  the  issues :  the  skill,  knowl- 
edge and  responsibility  required,  as  well  as  the  time  and  energy  ex- 
pended ;  the  number  and  importance  of  documents :  the  value  of  the 
matter  to  the  client,  including  the  monetary  value  at  issue;  and  other 
relevant  fees.  These  two  amounts  are  combined,  reviewed,  and  con- 
sidered in  arriving  at  a  total  sum,  viewing  the  proceedings  as  a  whole. 

Objections  to  an  allowance  of  costs  may  be  lodged  in  writing,  and 
the  opponent  may  file  cross-objections.  The  Master  can  then  set  a  re- 
hearing on  the  disputed  items.  Subsequent  to  the  re-hearing  a  dis- 
satisfied party  may  appeal  to  a  Judge  of  the  High  Court  who  usually 
sits  with  two  Assessors  (a  Master  and  a  senior  solicitor  appointed  by 
the  Law  Society) .  The  methods  for  taxing  costs  in  other  types  of  civil 
cases  are  similar,  including  an  appeal  procedure.  All  ultimately  leave 
the  decision  to  the  discretion  of  the  Taxing  Master,  who  in  a  sense 
exercises  "quality  control"  over  the  cases.  Since  this  function  is  his 
exclusive  one,  he  develops  a  great  expertise  in  the  area. 

It  is  important  to  note  that  in  England  the  awarding  of  legal  costs 
against  a  party  is  always  left  to  the  discretion  of  the  court  or  taxing 
officer.  Some  legislative  proposals  in  the  United  States  Congress  would 


5  The  Taxing  Masters  of  the  Supreme  Court  Taxing  Office  are  the  primary  taxing 
officers,  and  assess  costs  in  most  of  the  courts  and  tribunals  :  District  Registrars  are 
appointed  for  the  purpose  of  taxing  costs  in  non-London  cases  assigned  to  a  District 
Registry,  and  cases  in  the  Lands  Tribunal,  Admiralty  and  Family  Divisions. 
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make  such  awards  mandatory,  and  have  been  criticized  for  being  too 
inflexible. 

While  the  Members  were  in  Germany,  they  were  briefed  on  the  West 
German  method  of  assessing  attorneys'  fees  and  court  costs,  which 
is  a  more  rigid  system  than  in  England.  A  court  official,  the  registrar, 
who  does  not  have  the  legal  training  of  the  English  Master,  assesses 
court  costs  and  attorneys'  fees.  The  former  are  often  assessed  in  ad- 
vance, and  are  determined  by  charging  a  fee-unit  for  each  stage  of  the 
proceedings.  The  amount  of  each  court  fee-unit,  as  well  as  the  measure 
of  the  attorneys'  fee-units,  depend  on  the  "Streitwert"  or  the  "value 
in  litigation,"  even  if  that  value  bears  no  relationship  to  the  amount 
of  the  final  judgment.  Where  the  relief  sought  is  not  capable  of  being 
described  in  monetary  terms,  the  "value  in  litigation"  is  determined 
by  prescribed  rules.  For  example,  in  a  divorce  action  combined  with 
an  action  for  maintenance  and  for  child  custody,  the  "Streitwert"  is 
three  times  the  monthly  net  income  of  both  parties  and  no  less  than 
DM7,000 .  In  landlord/tenant  disputes,  the  value  is  12  times  the 
monthly  rent.  To  minimize  these  costs  and  fees,  many  practitioners 
bring  a  "partial  suit"  initiating  the  action  for  a  partial  amount,  but 
privately  agreeing  that  the  entire  dispute  will  be  resolved  in  accord- 
ance with  the  results  of  the  "partial  suit."  The  German  system  favors 
the  wealthy  litigant  and  deters  many  others. 

In  England,  the  fact  a  party  is  legally  aided  does  not  affect  the  powers 
or  duties  of  the  court  regarding  an  application  for  costs.®  Such  repre- 
sentation does  limit  the  aided  party's  potential  liability  and  the  court 
must  restrict  the  amount  taking  into  account  the  parties'  means  and 
their  conduct  during  the  dispute.  An  assisted  person's  house,  furnish- 
ings, and  tools  are  exempt  from  such  an  order.  An  order  for  payment  to 
the  unassisted  party  may  be  made  out  of  the  Legal  Aid  Fmid  if  the 
proceedings  were  originally  brought  by  the  legally  assisted  party,  and 
the  court  is  satisfied  that  the  unassisted  party  will  suffer  severe  hard- 
ship without  the  order.^  By  the  same  token,  when  an  assisted  party 
prevails,  the  rights  of  that  party  shall  inure  to  the  legal  aid  fund,  so 
that  the  cost  of  such  representation  shall  be  recoverable  by  the  fund.® 

According  to  Practice  Directions  by  the  Lord  Widgery,  C.  J.,  a  pre- 
vailing defendant  in  a  criminal  case  in  England  normally  is  awarded 
costs  out  of  central  government  funds,  unless  there  are  positive  reasons 
not  to  do  so.  Exceptions  would  be  where  the  defendant  received  an 
acquittal  on  procedural  grounds  although  there  was  evidence  to  sup- 
port a  guilty  verdict,  or  where  the  defendant's  own  conduct  misled 
the  prosecution  into  thinking  the  case  was  stronger  than  it  was.  Where 
the  prosecutor  acted  unreasonably  or  maliciously,  he  would  be  per- 
sonally liable.  Although  none  of  these  procedures  has  been  followed 
in  the  United  States,  some  suggestions  have  been  made  that  an 
acquitted  defendant  or  one  whose  charges  were  dismissed,  should  be 
given  some  reimbursement  for  his  legal  costs. 

What  has  been  the  experience  in  England  with  the  indemnity  rule, 
and  what  recommendations  have  been  made  concerning  it?  The  Royal 


« For  an  excellent  and  detailed  explanation  of  the  legal  aid  system  in  England,  see 
Matthews  and  Oulton  on  Legal  Aid  and  Advice  (1971)  and  the  Second  (Cumulative) 
Supplement    (1978). 

'  Matthews  and  Oulton  on  Legal  Aid  and  Advice,  Second  (Cumulative)  Supplement 
(1978).  p.  B139. 

8  Ibid.,  p.  B148. 
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Commission  on  Legal  Services  has  received  evidence  from  a  wide 
variety  of  individuals  and  groups  over  the  past  few  ye.ars,  and  views 
on  the  subject  of  legal  fees  have  been  a  part  of  the  Commission's  study. 
It  is  important  to  note  that  in  England  as  in  many  European  countries, 
contingency  fees  are  prohibited,  and  in  fact  considered  immoral  and 
unethical  by  many.  In  the  United  States  such  fee  arrangements  are 
allowed  in  civil  cases,  and  many  contend  that  they  promote  access  to 
courts  for  low  and  middle  income  parties,  who  otherwise  could  not  ini- 
tiate litigation. 

Since  the  prohibition  on  contingency  armngements  and  the  indem- 
nity rule  are  obstacles  to  the  English  middle  class  having  access  to  the 
courts,  a  coalition  of  solicitors  and  barristers  led  by  the  law  reform 
organization  JUSTICE  have  recommended  a  limited  alternative — a 
Contingency  Legal  Aid  Fund  (C.L.A.F.).^ 

The  fund  would  allow  payment  of  the  solicitors  and  barristers  for 
their  work  done  for  an  individual  who  requevSted  support  from  the 
fund  w^hether  that  party  won  or  lost.  Since  there  would  be  no  risk 
factor  for  the  lawyers,  their  fees  would  be  reasonable  ones.  The  lawyers 
then  would  liavo  no  personal  stake  in  the  outcome,  in  contrast  to  the 
United  States  where  risk  and  personal  stake  are  factors  in  contingency 
fee  arrangements.  Before  a  claim  would  be  brought  with  C.L.A.F. 
support,  a  committee  of  lawyers  would  determine  whether  the  case  is 
based  on  "reasonable  grounds''  and  should  be  undei*taken.  The  types 
of  cases  selected  would  be  primarily  claims  for  money  damages,  par- 
ticularly those  which  are  difficult.  Eligible  litigants  would  be  those 
too  affluent  for  legal  aid,  but  too  poor  to  litigate  without  assistance. 
If  the  C.L.A.F  assisted  party  prevailed,  he  would  pay  the  fund  an 
amount  (a  scale  of  714-50  percent  of  the  recovery  has  been  mentioned) 
calculated  based  on  the  chance  of  success  (risk)  and  the  costs  of  litiga- 
tion. This  procedure  would  enable  refinement  of  unsettled  substantive 
law,  as  well  as  offering  litigants  access  to  the  courts  and  their  own 
choice  of  counsel. ^°  The  Contingency  Legal  Air  Fund  would  be  an 
independent,  non-profit  public  office  originally  funded  by  a  single 
(government)  grant  to  constitute  its  working  capital.  Thereafter  it 
would  be  operated  based  on  the  costs  which  it  recovers  from  opponents 
and  the  percentage  which  it  receives  from  successful  parties  which  it 
assists.^^  There  are  obvious  limits  to  this  proposal — eg.,  it  would  not 
apply  to  injunctive  relief  or  non-monetary  claims.  When  the  Royal 
Commission  on  Legal  Services  issues  its  final  report,  this  proposal 
is  likely  to  be  one  of  its  recommendations. 

Other  than  the  above  proposal,  there  have  not  been  strong  argu- 
ments made  to  the  Royal  Commission  for  modification  or  abolition  of 
the  indemnity  rule,  although  its  disadvantages  have  been  noted — es- 
peciallv  when  it  chills  litigation  in  a  close  case.  The  rule  does  not  apply 
in  small  claims  cases  where  the  amount  at  stake  is  less  than  100  pounds 
($200).^-  Since  the  abolition  of  the  rule  in  those  cases,  small  claims 
cases  have  risen.  However,  one  knowledgeable  commentator.  Professor 


9  Robert  B.   Donin,    "England  Looks  at  a   Hybrid   Contingent   Fee   System,"   American 
Bar  Association  Journal,  vol.  64  (May  1978).  pp.  773-774. 

10  Ibid. 

^  A  Report  by  JUSTICE  :  Lawyers  and  the  Legal  System,  presented  to  the  Royal  Com- 
mission on  Legal  Services.  1977.  p.  48. 

12  Michael  Zander.  Legal  Services  for  the  Community,  1978,  p.  215. 
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Michael  Zander,  believes  that,  although  small  cases  may  be  influenced 
by  the  abolition  of  the  indemnity  rule,  that  in  more  substantial  cases, 
its  abolition  would  not  necessarily  have  the  positive  effect  of  promoting 
justified  litigation,  since  knowledge  that  one  would  have  to  pay  his 
own  lawyer  even  if  he  won  might  discourage  such  litigation.  Certainly 
in  the  United  States,  that  knowledge  often  deters  potential  litigants, 
especially  when  contingency  fees  are  not  available. 

Professor  Zander  has  suggested  that  one  beneficial  modification  of 
the  indemnity  rule  would  be  to  relieve  losing  parties  of  the  unfair 
burden  of  costs.  Thus  when  an  initial  decision  is  reversed  on  appeal, 
the  ultimate  loser  should  not  be  liable  for  costs  at  each  stage  of  the 
proceedings — including  the  stage  at  which  he  prevailed.  Kather  Pro- 
fessor Zander  concurs  with  a  1969  proposal  by  JUSTICE  that  the  ulti- 
mate loser  should  only  be  liable  for  the  first  stage,  since  it  was  the 
fault  of  the  first  court  or  the  system  that  an  erroneous  judgment  was 
made  based  on  the  facts  or  the  law,  or  otherwise  due  to  no  fault  of  the 
loser — eg.  death  of  the  judge.^^  The  proposal  was  that  the  loser  would 
pay  costs  in  the  ordinary  way  for  all  stages,  but  could  then  claim  the 
costs  attributable  to  the  appeal  from  a  Suitor's  Fund,  which  would 
be  a  court  fund  created  by  adding  a  small  increase  to  the  cost  of  issuing 
writs.  The  Suitor's  Fund  could  al^o  be  operated  as  a  supplement  to 
the  Contingency  Legal  Aid  Fund  mentioned  earlier.^* 

Although  the  United  States  would  have  difficulty  adopting  the 
present  English  fee  system  or  the  proposals  which  are  being  consid- 
ered by  the  Royal  Commission,  the  debate  in  England  is  valuable  to 
the  concurrent  debates  in  the  United  States  on  the  subject.  Both  coun- 
tries have  unmet  legal  needs;  both  have  a  middle  income  citizenry 
with  ver}'  limited  access  to  the  courts.  It  is  likely  that  each  can  profit 
from  the  other's  experiences  and  ideas.  The  contingency  fee  arrange- 
ment in  the  U.S.  may  need  some  modifications — eg.  limiting  the  per- 
centage of  recovery  and  monitoring  the  reasonableness  of  the  awards — 
but  probably  should  be  kept  as  a  means  of  access  to  the  courts.  Perhaps 
in  some  cases  the  "American  Rule"  should  be  amended  to  allow  more 
exceptions  to  it,  but  such  changes  should  be  made  cautiously  and  after 
careful  study.  England's  lack  of  a  "public  interest"  bar  can  be  attrib- 
uted in  part  to  the  indemnity  rule.  There  are  no  simple  answers,  since 
the  fee  systems  in  each  country  are  interconnected  with  the  different 
legal  systems. 

B.  Legal.  Aid,  Advice  and  Assistance 

In  the  Lfnited  States  and  England  there  are  many  persons  who  have 
legal  problems  but  who  are  not  aware  that  the  law  can  help  them.  At 
the  same  time  persons  who  are  aware  of  their  legal  rights  may  be 
unable  to  afford  legral  representation  or  unsure  of  where  to  seek  assist- 
ance.^^ In  the  U.S.  the  extent  to  which  individuals  consult  lawyers 
for  legal  problems  varies  greatly  depending  on  the  type  of  problem : 
1  percent  for  job  discrimination  to  79  percent  for  estate  planning.^^ 


"  Ibid.  p.  216. 
"  Ibid.  D.  218. 
IS  Note  11  (supra),  p.  3. 

"Barbara  A.  Curran.  "Survey  of  the  Public's  Legal  Needs."  American  Bar  Association 
.Journal,  vol.  64  (June  1978),  pp.  848-852. 
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Both  England  and  the  United  States  provide  government  funding 
for  programs  to  increase  the  accessibility  of  persons  who  need  legal 
assistance.  In  the  United  States  the  civil  legal  aid  program  is  adminis- 
tered by  a  private,  non-profit  corporation,  the  I^egal  Services  Corpo- 
ration, which  was  created  by  Congress  in  1974.^^  The  program's  main 
source  of  funding  is  an  annual  federal  appropriation — $270  million 
for  FY  1979 ;  oversight  is  exercised  by  the  House  Committee  of  the 
Judiciary  and  the  Senate  Committee  on  Human  K^sources.  The  Corpo- 
ration funds  approximately  850  neighborhood  offices  (335  programs) 
in  all  50  states,  the  District  of  Columbia,  Puerto  Rico,  the  Virgin 
Islands  and  Micronesia.  Most  of  its  grantees  are  staff  attorney  offices, 
although  a  few  programs  are  judicare  models,  through  which  pri- 
marily private  attorneys  represent  eligible  clients.  In  addition  the 
Corporation  is  studying  various  delivery  system  models  including: 
judicare  prepaid  legal  insurance,  legal  clinics,  pro  l>ono  projects,  and 
contracts  with  private  attorneys.  P^ligibility  for  legal  services  is  set 
by  the  local  programs;  however,  the  corporation  establishes  the  maxi- 
mum income  levels  based  on  family  size,  urban/rural  differences,  and 
cost  of  living  variations.  According  to  the  I^gal  Services  Corporation 
Act,  an  eligible  client  could  be  any  person  "financially  unable  to 
afford  legal  assistance,-'  but  since  the  Corporation's  budget  is  deter- 
mined by  annual  appropriations,  present  regulations  limit  eligibility 
to  125%  of  the  poverty  level,  as  revised  annually  by  the  Office  of  Man- 
agement and  Budget.  Each  program  also  sets  its  own  priorities, 
according  to  the  needs  of  the  client  community.  The  I^egal  Services 
Corporation  Act  also  limits  the  types  of  cases  and  representation 
which  can  be  given."  However,  in  general,  it  can  be  said  that  the 
scope  of  representation  is  very  broad,  and  includes  representation  at 
administrative  and  court  proceedings.  The  Corporation's  immediate 
goal  is  to  provide  "minimum  access" — i.e.  two  attorneys  per  10,000 
poor  persons — to  the  30  million  poor  persons  in  the  nation.  That  figure 
represents  approximately  13  percent  of  the  national  population. 

The  English  legal  services  system  differs  in  many  ways  from  the 
American  system.  First,  it  is  a  more  complicated  system  in  that  civil 
legal  services  are  divided  into  two  categories.  The  I^gal  Aid  Act 
1974  is  the  consolidated  legislation  for  civil  and  criminal  legal  serv- 
ices in  England.^^  Part  I  of  the  Act  deals  with  civil  legal  aid  which 
includes  (a)  "advice  and  assistance"  under  the  Green  Form  Scheme,^" 
and  (b)  legal  representation  at  proceedings.  The  scope  of  representa- 
tion in  civil  matters  is  still  not  as  broad  as  was  recommended  by  the 
Eushcliffee  Committee  in  1945,  or  as  contemplated  in  1949  legislation. 
However,  over  the  years  the  kinds  of  ser\dces  allowed  has  increased, 
and  it  is  likely  that  as  a  result  of  the  evidence  presented  to  the  Royal 
Commission  on  Legal  Services,  a  wider  range  of  cases  will  be  covered 
by  the  schemes  for  (a)  civil  legal  aid  in  proceedings  and  (b)  "advice 


"The  Legal  Services  Corporation  Act  of  1974.  Public  Law  93-355.  In  1977  the  Act  was 
amended  to  extend  the  authorization  of  the  appropriations  and  for  other  purposes.  Public 
Law  95-222. 

"  For  example,  there  are  prohibitions  against  representation  in  school  desegregation 
cases,  and  limitations  on  lobbying  activities. 

i»For  a  detailed  analysis  of  the  Act  and  regulations,  see  Matthews  and  Oulton  on  Legal 
Aid  and  Advice.  Second  (Cumulative)  Suoplement.  1978. 

*"  See  Appendix  7(a)  for  a  copy  of  the  Green  Form.  This  is  the  application  form  for 
"advice  and  assistance"  usually  not  exceeding  25  pounds. 
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and  assistance."  Eligibility  for  these  two  types  of  assistance  differs 
in  amount,  procedures,  and  in  the  substantive  problems  involved. 

Representation  in  civil  proceedings  cannot  be  given  pursuant  to 
the  Legal  Aid  Act  before  tribimals  (other  than  the  Lands  Tribunal, 
the  Employment  Appeal  Tribunal  and  the  Conamons  Commissioners). 
Nor  can  such  aid  be  given  in  defamation  cases,  before  the  Judicial 
Committee  of  the  Privy  Council,  in  the  Court  of  Protection,  or  in  the 
Coroners'  Courts.  Recommendations  have  been  made  to  the  Royal 
Commission  by  the  Law  Society ,'^^  JUSTICE,^^  the  Labor  Party^,  and 
commentators  that  the  blanket  restrictions  before  most  tribunals  and 
in  defamation  cases  are  unwise  and  unnecessary. 

Particular  concern  has  been  expressed  by  the  Law  Society  concern- 
ing the  lack  of  representation  in  the  Industrial  Tribunal.  Although 
most  tribunals  encourage  parties  to  appear  without  solicitors  or  coun- 
sel, and  in  general  this  trend  is  commendable,  some  tribunals,  such  as 
the  Industrial  Tribunal  process  highly  technical  cases  involving  large 
sums  of  money  and  requiring  hearings  exceeding  a  day.^^  There  may 
be  a  need  for  the  claimant  to  have  skilled  assistance — whether  by  a 
solicitor,  barrister,  or  trained  lay  person  or  trade  union  representa- 
tive— to  represent  him,  as  well  as  to  take  the  steps  necessary  to  enforce 
the  legal  rights  of  the  claimant  and  to  ensure  the  fairness  of  the  pro- 
cedure. Although  there  is  wide  support  for  the  informal  nature  of 
the  tribunals,  there  is  concern  that  the  lay  members  of  the  tribimals 
be  properly  trained  so  that  they  may  more  actively  participate  in  the 
proceedings,  and  that,  where  necessary,  the  claimants  receive  skilled 
representation  including  that  of  lawyers  in  a  small  proportion  of  cases, 
under  the  legal  aid  program.^*  The  Legal  Aid  and  Advisory  Com- 
mittee has  recommended  that  tribunal  representation  be  included 
under  the  ''Green  Form  Scheme"  (discussed  infra)  to  reduce  adminis- 
trative costs.2^ 

"Advice  and  assistance"  is  available  under  Part  I  of  the  Legal  Aid 
Act  of  1974,  and  includes  help  on  any  matter  of  English  law  which 
does  not  involve  representation  in  court  or  tribunal  proceedings.  If 
proceedings  are  involved  the  application  must  be  made  to  the  Area 
Committee  of  solicitors  for  a  "legal  aid  certificate".  Advice  and  assist- 
ance is  administered  through  the  Law  Society  (the  organization  of 
solicitors)  under  the  "Green  Form  Scheme,"  named  for  the  application 
form.  (See  Appendix  7  (a.))  A  prospective  client  goes  to  a  private 
solicitor  or  to  a  legal  aid  centre  and  completes  a  form  on  his  financial 
resources  to  determine  if  he  is  eligible,  and,  if  so,  whether  he  must  pay 
a  contribution.  A  single  person  is  eligible  whose  "disposable  income" 
and  "disposable  capital"  does  not  exceed  48  pounds  a  week  (about 
$100)  and  340  pounds,  respectively.  However,  a  person  whose  dis- 
posable income  exceeds  48  pounds  a  week,  but  who  is  receiving  supple- 
mentary benefits  or  a  family  income  supplement  is  eligible.^^  No  con- 
tribution is  necessary  if  disposable  income  is  less  than  23  pounds  per 


21  Evidence  presented  by  the  Law  Society  to  the  Royal  Commission  on  Legal  Services 
(1978)  p.  190  (Section  XIX  8.13  and  8.15). 

22  Note  11  (supra),  p.  11  (paragraphs  37  and  38). 

23  Note  21  (supra),  p.  190  (Section  XIX  8.13). 

2*  The  Labor  Party,  The  Citizen  and  the  Law,  Evidence  to  the  Royal  Commission  on 
Legal  Services,  June  1977,  pp.  7-9  (para.  15). 
26  Note  7,  p.  B32  (para.  46). 
2«Note7  (supra)  p.  B15. 
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week  (about  $50).  Individuals  then  are  subject  to  a  scale  of  maximum 
contributions  ranging  from  3-36  pounds.^^  The  solicitor  is  able  to  give 
advice  and  assistance  of  a  value  up  to  25  pounds  for  most  cases,  but  in 
matrimonial  cases  the  limit  to  45  pounds.^^*  Over  3,000,000  claims  for 
payment  under  the  Green  Form  Scheme  were  made  in  1977.  In  1975, 
a  major  percentage  (58  percent)  of  all  such  assistance  was  for  matri- 
monial matters.  Advice  and  assistance  can  cover  a  wide  range  of  prob- 
lems, including  some  criminal  matters.  (See  Appendix  7(b)).  When- 
ever a  solicitor  reviews  a  case  and  determines  that  more  than  the  25/45 
pound  limit  will  be  incurred,  he  must  obtain  the  prior  authority  of 
the  Area  Committee.  There  are  14  Area  Conmiittee-s  in  England.  In 
1977,  approximately  5.3%  of  the  claimants  sought  such  authority. 
Such  application  is  usually  in  writing,  and  the  Area  Committee  must 
decide  whether  additional  amounts  are  reasonable  and  fair  and  should 
be  given.  Most  applications  are  approved.  The  Law  Society  among 
others  believes  that  the  upper  limits  for  disposable  income  and  capital 
in  the  Green  Form  Scheme  should  be  raised,  and  at  least  doubled  to 
enable  more  pei-sons  to  be  assisted.  In  addition,  the  maximum  costs 
allowable  under  the  scheme  without  approval  of  the  Area  Committee 
are  considered  too  low. 

In  general,  the  Green  Form  Scheme  is  considered  very  successful 
and  relatively  simple  to  administer,  with  the  main  recommendations 
for  changes  to  increase  the  number  of  eligible  clients.  Approximately 
11%  of  all  net  costs  for  the  entire  legal  aid  program  administered  by 
the  Law  Society  is  for  advice  and  assistance.^^  Plowever,  the  second 
component  of  the  civil  legal  aid  program — representation  in  proceed- 
ings— is  considered  more  cumbersome  to  administer  and  more  in  need 
of  reform.  Eligibility  for  legal  aid  certificates  is  more  liberal  than 
for  advice  and  assistance.  For  example  a  potential  client  could  have 
four  times  the  disposable  capital  ceiling  for  ''advice  and  assistance*' 
and  still  be  eligible  for  legal  aid  in  proceedings.  This  anomaly  means 
that  some  parties  are  eligible  to  be  helped  in  court,  but  not  to  receive 
advice  and  assistance  about  whether  they  should  be  in  court. ^°  Recom- 
mendations have  been  made  to  liberalize  the  eligibility  standards  in 
both  types  of  assistance  and  to  make  them  consistent.  The  Law  Society 
has  expressed  hope  that  instead  of  the  present  limited  eligibility  of 
families  (25  percent),  that  the  schemes  be  altered  to  allow  at  least  75 
percent  of  the  families  such  access.  This  hope  was  conveyed  by  Mr. 
David  Edwards  of  the  Law  Society  and  Mr.  Timothy  Stow  of  the  Bar 
Council.  Also  since  property  or  funds  recovered  by  an  assisted  party 
are  first  subject  to  a  cost  assessment  by  the  I^gal  Aid  Fund,  a  recom- 
mendation has  been  made  that  small  amounts  of  recoveries  not  be  sub- 
ject to  this  deduction. 3^ 

All  persons  are  eligible  for  "legal  aid" — i.e.  representation  in  pro- 
ceedings in  courts  and  certain  tribunals  as  enumerated  by  the  rsgula- 
tions— provided  he  meets  both  a  "means"  and  "merits'-  testi.  The  means 
test  is  that  his  disposable  capital  does  not  exceed  2400  pounds  a  year 


27  Ibid.,  p.  B23. 

28  Ibid.,  p.  B22. 

»  Note  21  (supra),  p.  164. 

30  Note  21  (supra),  p.  189. 

31  Note  21  (supra),  p.  189. 
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and  that  his  disposable  capital  does  not  exceed  1600  pounds,  and  that 
he  appears  unable  to  afford  to  proceed  without  legal  aid.^^  Representa- 
tion includes  that  by  a  solicitor  and  where  necessary  by  counsel  (bar- 
rister).^^ Contributions  can  be  required  but  may  not  in  respect  to  in- 
come be  greater  than  one  third  of  the  amount  (if  any)  by  which  his 
disposable  income  exceeds  760  pounds  a  year,  and  with  respect  to 
capital  may  not  be  greater  than  the  amount  (if  any)  by  which  his 
disposable  capital  exceeds  340  pounds. ^^  Contributions  may  be  paid  in 
instalments.  Besides  the  means  requirements  for  civil  legal,  an  ap- 
plicant must  convince  the  local  or  Area  Committee  that  he  merits  such 
aid.  He  must  show  reasonable  grounds  for  taking,  defending  or  being 
a  party,  and  that  it  is  not  unresasonable — considering  the  probable 
costs  oi  the  case,  as  one  would  with  a  private  unassisted  client — to  re- 
ceive aid  in  this  case.  A  local  Committee  of  at  least  five  practicing 
solicitors  and  barristers  (nominated  by  their  respective  organiza- 
tions— the  local  Law  Societies  and  the  Bar  Council)  reviews  these  ap- 
plications for  certificates,  except  in  the  case  of  appeals  which  require 
approval  of  the  appropriate  Area  Committee. ^^ 

Area  Committees,  of  which  there  are  fourteen,  perform  many  func- 
tions regarding  legal  aid  cases.  Besides  certif>'ing  appeals,  they  hear 
appeals  from  decisions  of  the  local  committees.  In  this  regard  there 
has  been  criticism  that  a  client  is  not  advanced  or  reimbursed  for  the 
cost  of  appealing  a  decision  denying  legal  aid.^^  Either  committees 
can  give  instructions  on  the  manner  of  spending  the  legal  aid  funds, 
although  Area  Committees  often  give  instructions  which  are  unusual 
in  nature  or  involve  large  expenditures.^''  In  addition,  they  assess  costs 
and  fees  payable  to  solicitors  and  counsel  (barristers)  acting  for  as- 
sisted persons,  and  may  object  to  taxing  officers  decisions;  they  seek 
to  recover  contributions  ^*  from  assisted  persons  and  to  enforce  orders 
or  agreements  for  costs  due  to  the  prevailing  assisted  party.  As  noted 
above,  the  Legal  Aid  Fund  has  first  claim  on  such  costs  or  other  recov- 
eries. The  Area  Committee  receives  complaints  from  clients  regarding 
solicitors  and  barristers,  and  forwards  them  to  the  appropriate  orga- 
nization— ^the  Law  Society  or  the  Bar  Council  respectively.^^ 

All  the  above  procedures  consume  the  time,  energies,  and  to  some 
extent  the  financial  resources  of  the  clients,  solicitors,  and  barristers. 
The  complicated  and  costly  administrative  procedures  have  been  criti- 
cized by  some,  and  may  need  to  be  refined.  At  least  14%  of  the  costs 
of  the  Lejral  Aid  Fund  was  for  administrative  costs,  not  including  the 
costs  of  the  Supplementary  Benefits  Commission.'*^  One  suggestion  by 
the  Law  Society  is  to  delegate  many  of  the  Area  Committee's  functions 
to  the  solicitor."*^ 


32  Note  7  (supra),  p.  B133. 

«  Note  7  (supra),  p.  B134. 

»*  Note  7  (supra) .  p.  B135. 

35  Note  6  (supra) .  p.  453. 

»  Note  6  (supra) ,  p.  451. 

^  Ibid. 

^  Except  for  proceedings  in  most  Magistrates  Courts,  the  contributions  are  assessed 
by  a  separate  agency,  the  Supplementary  Benefits  Commission — another  agency  which  a 
potential  client  mustcontact  at  his  own  expense. 

»  Note  6  (supra),  p.  211. 

*<'Note21  (supra),  p.  164. 

"  Note  21  (supra),  p.  167. 
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By  comparison,  in  the  United  States,  the  civil  legal  aid  program 
administered  by  the  Legal  Services  Corporation  has  low  administra- 
tive costs — approximately  3% — and  is  relatively  simple  for  clients 
and  lawyers  to  use.  The  Legal  Services  Corporation  Act  leaves  most 
of  the  professional  judgments  to  the  staff  attorneys  and  local  programs. 
They  determine  eligibility  (based  on  Legal  Services  (Corporation 
guidelines)  and  set  priorities  concerning  the  types  of  cases,  based  on 
consultation  with  the  client  community  and  subject  to  any  of  the 
limitations  in  the  Act. 

Another  area  of  comparison  between  the  English  and  American 
civil  legal  aid  programs  is  the  fact  that  the  English  system  is  primarily 
serviced  by  2,500  private  solicitors  and  to  a  limited  amount  by  ap- 
proximately 60  salaried  solicitors  located  in  80  law  centres.'*^  In  con- 
trast, the  civil  legal  aid  program  in  the  United  States  is  primarily 
structured  through  local  staff  attorney  offices.  There  are  relatively  few 
judicare  programs,  although  a  delivery  system  study  is  being  con- 
ducted by  the  Corporation  to  study  the  advantages  of  various  delivery 
models — including  judicare,  legal  clinicvS,  pro  bono  programs,  prepaid 
legal  insurance,  and  contacts  with  private  attorneys  and  law  firms. 
Based  on  evidence  presented  to  the  Royal  Commission  on  I^gal  Serv- 
ices, it  is  fair  to  say  the  present  "mixed"  system  will  continue  in 
England,  but  with  the  encouragement  of  more  law  centres.  Law  centres 
have  the  advantage  of  locating  legal  services  in  areas  of  the  commu- 
nity where  there  are  large  numbers  of  poor  persons  and/or  few  offices 
of  solicitors.  The  present  30  law  centres  were  created  generally  within 
the  past  5  years  (see  appendix  7(c)  for  the  first  five  years  of  the 
Camden  Conmiunity  Law  Center).  They  have  a  wide  range  of  funding 
sources  which  in  1976  included  local  authorities  (49%),  the  Legal  Aid 
Fund  (15%),  charities  (12%),  the  Lord  Chancellor's  department 
(12%),  the  Home  Office  including  the  Community  Development  Proj- 
ect (6%),  and  the  L^rban  Programme  (6%).  Each  centre's  source  of 
funding  varies,  and  some  receive  little  money  from  the  Central  Gov- 
ernment. The  average  budget  of  a  centre  is  approximately  30,000 
pounds."*^ 

The  law  centres  are  perceived  by  the  Law  Society  as  having  a  dif- 
ferent purpose  in  the  delivery  of  legal  services  than  the  private  solici- 
tors and  barristers.  The  present  policy  of  the  Law  Society  is  that  law 
centres  will  not  duplicate  the  work  of  private  lawyers.  They  usually 
work  in  geographical  areas  in  which  solicitors  do  not  locate  their  offices, 
and  on  subjects  which  relate  to  welfare  rights,  as  well  as  housing  and 
employment.  They  refer  many  cases  to  private  solicitors  particularly 
those  involving  matrimonial,  property  and  personal  injury  work. 

Law  centres  accept  volunteer  solicitors  and  barristers  to  assist  them, 
and  have  had  many  volunteers.  However,  there  could  be  improved 
coordination  between  the  Law  Society  and  the  Law  Centres  Working 
Group,  the  organization  for  the  law  centres.  The  Law  Society  has 
proposed  that  each  of  the  14  legal  aid  Area  Committees  be  renamed 
the  "Area  Legal  Services  Committee,"  and  be  composed  of  representa- 
tives from  organizations  involved  in  legal  services.**  In  England,  a 


<2Note  21  (supra),  p.  74. 
«  Note  21  (supra),  p.  207. 
**  Note  21  (supra),  p.  217. 
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number  of  individuals  who  have  no  formal  legal  training  are  able  to 
give  legal  advice.  The  law  centres  have  used  many  "paralegals"  or 
"lay  advisers"  to  assist  persons,  and  the  system  does  work  well  when 
that  adviser  receives  training  in  substantive  areas — e.g.,  employment 
and  housing.  In  addition,  the  law  centres  work  closely  with  Citizens 
Advice  Bureaus  and  other  organizations  which  give  direction  to  per- 
sons needing  legal  help.  Both  the  United  States  and  England  have 
been  developing  and  refining  civil  legal  aid  programs  which  have  much 
merit.  It  may  be  that  only  through  time  and  experimentation  will  each 
country  be  able  to  find  the  answer  of  meeting  the  unmet  legal  needs 
of  all  its  citizens. 

The  criminal  legal  aid  system  in  both  countries  are  also  in  a  process 
of  development.  In  the  United  States,  the  Constitution  sets  forth  a 
right  to  counsel  at  all  stages  of  the  criminal  process.  In  the  Federal 
system  an  indigent  defendant  or  one  otherwise  unable  to  afford  legal 
counsel  is  granted  relief  under  18  U.S.  Code  3006  A.  He  is  appointed 
counsel  as  soon  as  he  is  arrested  and  detained,  or  if  released  on  bond, 
at  the  first  court  hearing.  Some  cities  have  Federal  or  Community 
Defender  Programs ;  all  have  some  system  of  providing  representation 
through  private  attorneys  who  are  assigned  by  the  courts.  States  and 
localities  fund  their  own  criminal  representation  programs,  and  they 
vary  from  state  to  state. 

In  England,  the  criminal  legal  aid  program  is  administered  by  the 
courts,  with  the  Home  Secretary  having  overall  responsibility.  The 
cost  of  aid  in  magistrates  courts  is  paid  from  the  state  Legal  Aid  Fund. 
In  the  higher  courts  payments  are  made  by  the  Central  Government 
through  the  Home  Office.^ 

To  apply  for  criminal  legal  aid  the  defendant  must  meet  a  means 
and  merit  test.  In  the  (lower)  magistrates  courts,  where  representa- 
tion is  usually  by  a  solicitor  of  one's  choice,  the  defendant  must  show 
he  needs  to  be  represented  because  the  case  threatens  him  with  a  real 
risk  of  losing  liberty  or  reputation  of  because  there  is  a  substantial 
question  of  law  or  he  cannot  follow  proceedings  because  of  a  physical, 
mental,  or  language  disability.*^  The  means  test  is  usually  liberal ;  he 
must  allege  that  he  needs  help  in  meeting  costs.  Courts  rarely  seek  a 
contribution  in  these  cases  although  different  courts  do  vary.  Recently 
the  Law  Society  and  its  legal  chapters  has  set  up  duty  solicitor  schemes 
to  insure  that  solicitors  are  present  when  a  person  is  taken  before  the 
court.  They  assist  defendants  by  giving  them  advice  on  the  nature  of 
the  charges  and  the  consequences  of  a  guilty  plea ;  they  may  assist  in 
an  application  for  bail,  for  legal  aid,  for  a  continuance,  and  for  a  plea 
in  mitigation.  A  person  can  then  choose  a  different  solicitor  for  the 
rest  of  the  proceedings.  Some  are  paid  under  the  Green  Fund  Scheme 
(discussed  supra  p.  73). 

The  Law  Society  has  made  several  recommendations  to  improve  the 
criminal  legal  aid  system.  One  suggestion  would  be  to  encourage  the 
duty  solicitor  scheme.  Another  would  be  to  involve  the  Law  Society 
and  the  Legal  Aid  Area  Committees  for  legal  aid  in  criminal  proceed- 


*5  Central  Office  of  Information.  London,  The  Legal  Systems  of  Britain,  1976,  p.  39. 
"Note  12  (supra)  p.  33. 
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ings.  The  Law  Society  believes  that  improvements  can  be  made  in  the 
courts  to  reduce  the  wasted  waiting  time  of  solicitors.  This  suggestion 
is  probably  as  applicable  in  tlie  United  States. 

There  is  much  to  be  learned  from  comparing  the  English  and  Amer- 
ican systems  of  legal  assistance  to  those  who  need  it.  Both  are  still  in 
the  growing  stages.  But  as  the  number  in  the  legal  profession  in  botli 
countries  steadily  increases,  so  should  access  to  civil  and  criminal 
justice. 
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APPENDIX   1— CRIMINAL  JUEISDICTION  AND   CLAIMS 

SETTLEMENTS    UNDER    NATO-STATUS    OF    FORCES 

AGREEMENTS 

Appendix  1(a) 

Article  X  of  the  Convention  Between  the  Government  of  the  United  Kingdom 
OF  Great  Britain  and  Northern  Ireland  and  the  Government  of  the  Unit'ed 
States  of  America  for  the  Avoidance  of  Double  Taxation  and  the  Preven- 
tion OF  Fiscal  Evasion  with  Respect  to  Taxes  on  Income 

Washington,  16th  April,  1945 

Article  X 

(1)  Any  salary,  wage,  similar  remuneration,  or  pension,  paid  by  the  Govern- 
ment of  the  United  States  to  an  individual  (other  than  a  British  subject  who  is 
not  also  a  citizen  of  the  United  States)  in  respect  of  services  rendered  to  the 
United  States  in  the  discharge  of  governmental  functions,  shall  be  exempt  from 
United  Kingdom  tax. 

(2)  Any  salary,  wage,  similar  remuneration,  or  pension,  paid  by  the  Govern- 
ment of  the  United  Kingdom  to  an  individual  (other  than  a  citizen  of  the  United 
States  who  is  not  also  a  British  subject)  in  respect  of  services  rendered  to  the 
United  Kingdom  in  the  discharge  of  governmental  functions,  shall  be  exempt 
from  United  States  tax. 

(3)  The  provisions  of  this  Article  shall  not  apply  to  payments  in  respect  of 
services  rendered  in  connection  with  any  trade  or  business  carried  on  by  either 
of  the  Contracting  Parties  for  purposes  of  profit. 

Appendix  1(b) 

Article  19  of  the  Convention  Between  the  Government  of  the  United  King- 
dom OP  Great  Britain  and  Northern  Ireland  and  the  Government  of  the 
United  States  of  America  for  the  Avoidance  of  Double  Taxation  and  the 
Prevention  of  Fiscal  Evasion  with  Respect  to  Taxes  on  Income  and  Capital 
Gains 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
and  the  Government  of  the  United  States  of  America ; 

Desiring  to  conclude  a  new  Convention  for  the  avoidance  of  double  taxation 
and  the  prevention  of  fiscal  evasion  with  respect  to  taxes  on  income  and  capital 
gains ; 

Have  agreed  as  follows : 

Article  19 

government  service 

(1)  (a)  Remuneration,  other  than  a  pension,  paid  by  a  Contracting  State  to 
any  individual  in  respect  of  services  rendered  to  that  State  shall  be  taxable  only 
in  that  State. 

(79) 
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(&)  However,  such  remuneration  shall  be  taxable  only  in  the  other  Contracting 
State  if  the  services  are  rendered  in  that  State  and  the  recipient  is  a  resident  of 
that  other  Contracting  State  who ; 

(i)  is  a  national  of  that  State;  or 

( ii )  did  not  become  a  resident  of  that  State  solely  for  the  purpose  of  per- 
forming the  services. 

(2)  (o)  Any  pension  paid  by  a  Contracting  State  or  a  political  subdivision  or 
a  local  authority  thereof  to  any  individual  in  respect  of  services  rendered  to  that 
State  or  subdivision  or  loc*al  authority  shall  be  taxable  only  in  that  State. 

(6)  However,  such  pension  shall  be  taxable  only  in  the  other  Contracting  State 
if  the  recipient  is  a  national  of  and  a  resident  of  that  State. 

(3)  The  provision  of  Article  14  (Indei)endent  Personal  Services).  1.")  (Depend- 
ent Personal  Services),  17  (Artists  and  Athletes),  and  18  (Pensions),  as  the 
case  may  be,  shall  apply  to  remuneration  and  pensions  in  respect  of  services 
rendered  in  connection  with  any  business  carried  on  by  or  on  behalf  of  one  of  the 
Contracting  States  or  a  political  subdivision  or  a  local  authority  thereof. 

Appendix  1(c) 

Diagram  of  U.K.  Court  System 
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Appendix  1(d) 

JORDAN   BULE 

"We  therefore  hold  that,  for  trials  by  court-martial  commencing  after  the 
date  of  this  opinion,  whenever  American  oflficials  are  present  at  the  scene  of  a 
foreign  search  or,  even  though  not  present,  provide  any  information  or  assist- 
ance, directive  or  request,  which  sets  in  motion,  aids,  or  otherwise  furthers  the 
objectives  of  a  foreign  search,  the  search  must  satisfy  the  fourth  amendment 
as  applied  in  the  military  community  before  fruits  of  the  search  may  be  ad- 
mitted into  evidence  in  a  trial  by  court-martial.  If  the  Government  seeks  to  use 
evidence  obtained  either  directly  or  indirectly  from  a  search  conducted  solely 
by  foreign  authorities,  a  showing  by  the  prosecution  that  the  search  by  foreign 
oflScials  was  lawful,  applying  the  law  of  their  sovereign,  shall  be  a  prerequisite 
for  its  admission  in  evidence  upon  motion  of  the  defense.  In  addition,  prior  to 
admitting  the  evidence,  the  trial  judge  shall  satisfy  himself  that  the  foreign 
search  does  not  shock  the  conscience  of  the  court."  U.S.  v.  Jordan  (1976)  1  MJ 
334  at  338  (citations  omitted) . 
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Appendix  1(e) 


U.   S.  MILITARY  CASES 
UK  PRIMARY  RIGHT  TO  EXERCISE  CONCURRENT  JURISDICTION 
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Appendix   (f) 


U.   S     MILITARY  DFOG  CASES 
FXEHCISE  OF  OONCURRDTT  JURISDICTION 
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PERCEJn-  -  TOa-AL  CASES  VBUVED  lO  U.S. 


Appendix   (g) 

Visiting  Forces  Act,  1952,  Part  I  (Sexected  Sections) 

(15  &  16  Geo.  6  and  1  Eliz.  2,  Ch.  67) 

3. —  (1)  Subject  to  the  provisions  of  this  section,  a  person  charged  with  an 
offence  against  United  Kingdom  law  shall  not  be  liable  to  be  tried  for  that 
offence  by  a  United  Kingdom  court  if  at  the  time  when  the  offence  is  alleged  to 
have  been  committed  he  was  a  member  of  a  visiting  force  or  a  member  of  a 
civilian  component  of  such  a  force  and — 

(a)  the  alleged  offence,  if  committed  by  him,  arose  out  of  and  in  the 
course  of  his  duty  as  a  member  of  that  force  or  component,  as  the  case 
may  be ;  or 

(&)  the  alleged  offence  is  an  offence  against  the  person,  and  the  person 
or,  if  more  than  one,  each  of  the  persons  in  relation  to  whom  it  is  alleged 
to  have  been  committed  had  at  the  time  thereof  a  relevant  association  either 
with  that  force  or  with  another  visiting  force  of  the  same  country ;  or 

(c)  the  alleged  offence  is  an  offence  against  property,  and  the  whole  of 

the  property  in  relation  to  which  it  is  alleged  to  have  been  committed  (or, 

in  a  case  where  different  parts  of  that  pro(perty  were  differently  owned, 

each  part  of  the  property)  was  at  the  time  thereof  the  property  either  of  the 

sending  country  or  of  an  authority  of  that  country  or  of  a  person  having 

such  an  association  as  aforesaid : 

Provided  that  this  subsection  shall  not  apply  if  at  the  time  when  the  offence 

is  alleged  to  have  been  committed  the  alleged  offender  was  a  person  not  subject 

to  the  jurisdiction  of  the  service  courts  of  the  country  in  question  in  accordance 

with  the  last  foregoing  section. 
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(2)  In  relation  to  the  trial  of  a  person  who  was  a  member  of  a  civilian  com- 
ponent of  a  visiting  force  at  the  time  when  the  offence  is  alleged  to  have  been 
committed,  the  last  foregoing  subsection  shall  not  have  effect  unless  it  is 
shown  that  the  case  can  be  dealt  with  under  the  law  of  the  sending  country. 

10. —  (1)  In  this  Part  of  this  Act  references  to  a  member  of  a  civilian  com- 
ponent of  a  visiting  force  are  references  to  a  person  for  the  time  being  fulfilling 
the  following  conditions,  that  is  to  say — 

(a)  that  he  holds  a  passport  issued  in  respect  to  him  by  a  Government, 
not  being  a  passport  issued  by  the  passport  authorities  of  the  United  King- 
dom or  any  colony ; 

( & )  that  the  passport  contains  an  uncancelled  entry  made  by  or  on  behalf 
of  the  appropriate  authority  of  the  sending  country  stating  that  he  is  a 
member  of  a  civilian  component  of  a  visiting  force  of  that  country ;  and 

(c)  that  the  passport  contains  a  note  of  recognition  of  that  entry  by  or 

on  behalf  of  the  Secretary  of  State  which  has  not  been  cancelled  and  as 

respects  which  no  notification  in  writing  has  been  given  by  or  on  behalf  of 

the  Secretary  of  State  to  the  appropriate  authority  of  the  sending  country 

stating  that  the  recognition  is  withdrawn. 

(2)  The  reference  in  paragraph  (c)  of  the  last  foregoing  subsection  to  a  note 

of  recognition  of  an  entry  in  a  passport  is  a  reference  to  any  mark  or  indication 

made  in  the  passport  by  or  on  behalf  of  the  Secretary  of  State  signifying  that 

the  entry  has  been  noted  and  approved. 
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(2)  References  in  the  Part  of  this  Act  to  a  person's  having  at  any  time  a 
relevant  association  with  a  visiting  force  are  references  to  his  being  at  that 
time  a  person  of  one  or  other  of  the  following  descriptions,  that  is  to  say — 

(a)  a  member  of  that  visiting  force  or  a  member  of  a  civilian  component 
of  that  force ; 

(&)  a  person,  not  being  a  citizen  of  the  United  Kingdom  and  Colonies  or 
ordinarily  resident  in  the  United  Kingdom,  but  being  a  dependant  of  a 
member  of  that  visiting  force  or  of  a  civilian  component  of  that  force. 
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Appendix  2(a) 
STATE  IMMUNITY  ACT  1978 

CHAPTER    33 

Arrangement  of  Sections 

pabt  1 

paoceedings  in  united  kingdom  bt  or  aoainst  other  states 

Immunitu  from  jurisdiction 
Section 

1.  General  immunity  from  jurisdiction. 

Exceptions  from  immunity 

2.  Submission  to  jurisdiction. 

3.  Commercial  transactions  and  contracts  to  be  performed  in  United  Kingdom. 

4.  Contracts  of  emploj'ment. 

5.  Personal  injuries  and  damage  to  property. 

6.  Ownership,  possession  and  use  of  property. 

7.  Patents,  trade-marks  etc. 

8.  Membership  of  bodies  corporate  etc. 

9.  Arbitrations. 

10.  Ships  used  for  commercial  purposes. 

11.  Value  added  tax,  customs  duties  etc. 

Procedure 

12.  Service  of  process  and  judgments  in  default  of  appearance. 

13.  Other  procedural  privileges. 

Supplementary  provisions 

14.  States  entitled  to  immunities  and  privileges. 

15.  Restriction  and  extension  of  immunities  and  privileges. 

16.  Excluded  matters. 

17.  Interpretation  of  Part  I. 

Part  II 

Judgments  Against  United  Kingdom  in  Convention  States 

18.  Recognition  of  judgments  against  United  Kingdom. 

19.  Exceptions  to  recognition. 

Part  III 

Miscellaneous  and  Supplementary 

20.  Heads  of  State. 

21.  Evidence  by  certificate. 

22.  General  interpretation. 

23.  Short  title,  repeals,  commencement  and  extent. 
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19  78    CHAPTER    33 


An  Act  to  make  new  provision  with  respect  to  proceedings  in  the  United  Kingdom  by  or 
against  other  States ;  to  provide  for  the  effect  of  judgments  given  against  the  United 
Kingdom  in  the  courts  of  States  parties  to  the  European  Convention  on  State  Immunity  ; 
to  make  new  provision  with  respect  to  the  immunities  and  privileges  of  heads  of 
State;  and  for  connected  purposes.    [20th  July  1978] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : — 

(84) 
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Pabt  I 

Proceedings  in  United  Kingdom  By  or  Against  Other  States 

Immunity  from  jurisdiction 

1. (1)  A  State  is  immune  from  the  jurisdiction  of  the  courts  of  the  United 

Kingdom  except  as  provided  in  the  following  provisions  of  this  Part  of  this 
Act. 

(2)  A  court  shall  give  effect  to  the  immunity  conferred  by  this  section  even 
though  the  State  does  not  appear  in  the  proceedings  in  question. 

Exceptions  from  immunity 

2. —  (1)  A  State  is  not  immune  as  respects  proceedings  in  respect  of  which  it 
has  submitted  to  the  jurisdiction  of  the  courts  of  the  United  Kingdom. 

(2)  A  State  may  submit  after  the  dispute  giving  rise  to  the  proceedings  has 
arisen  or  by  a  prior  written  agreement ;  but  a  provision  in  any  agreement  that 
it  is  to  be  governed  by  the  law  of  the  United  Kingdom  is  not  to  be  regarded  as  a 
submission. 

(3)  A  State  is  deemed  to  have  submitted — 

{a)  if  it  has  instituted  the  proceedings;  or 

(&)  subject  to  subsections  (4)  and  (5)  below%  if  it  has  intervened  or  taken 
any  step  in  the  proceedings. 

(4)  Subsection  (3)  (&)  above  does  not  apply  to  intervention  or  any  step  taken 
for  the  purpose  only  of — 

(a)  claiming  immunity;  or 

(b)  asserting  an  interest  in  property  in  circumstances  such  that  the  State 
would  have  been  entitled  to  immunity  if  the  proceedings  had  been  brought 
against  it. 

(5)  Subsection  (3)  (&)  above  does  not  apply  to  any  step  taken  by  the  State  in 
ignorance  of  facts  entitling  it  to  immunity  if  those  facts  could  not  reasonably 
have  been  ascertained  and  immunity  is  claimed  as  soon  as  reasonably  practicable. 

(6)  A  submission  in  respect  of  any  proceedings  extends  to  any  appeal  but  not 
to  any  counter-claim  unless  it  arises  out  of  the  same  legal  relationship  or  facts  as 
the  claim. 

(7)  The  head  of  a  State's  diplomatic  mission  in  the  United  Kingdom,  or  the 
person  for  the  time  being  performing  his  functions,  shall  be  deemed  to  have  au- 
thority to  submit  on  behalf  of  the  State  in  respect  of  any  proceedings ;  and  any 
person  who  has  entered  into  a  contract  on  behalf  of  and  with  the  authority  of  a 
State  shall  be  deemed  to  have  authority  to  submit  on  its  behalf  in  respect  of  pro- 
ceedings arising  out  of  the  contract. 

3. —  (1)  A  State  is  not  immune  as  respects  proceedings  relating  to — 
(a)  a  commercial  transaction  entered  into  by  the  State;  or 
(&)  an  obligation  of  the  State  which  by  virtue  of  a  contract  (whether  a 
commercial  transaction  or  not)   fails  to  be  performed  wholly  or  partly  in 
the  United  Kingdom. 

(2)  This  section  does  not  apply  if  the  parties  to  the  dispute  are  States  or  have 
otherwise  agreed  in  writing ;  and  subsection  ( 1 )  ( b )  above  does  not  apply  if  the 
contract  (not  being  a  commercial  transaction)  was  made  in  the  territory  of  the 
State  concerned  and  the  obligation  in  question  is  governed  by  its  administrative 
law. 

(3)  In  this  section  "commercial  transaction"  means — 

(a)  any  contract  for  the  supply  of  goods  or  services; 
(&)   any  loan  or  other  transaction  for  the  provision  of  finance  and  any 
guarantee  or  indemnity  in  respect  of  any  such  transaction  or  of  any  other 
financial  obligation ;  and 

(c)  any  other  transaction  or  activity  (whether  of  a  commercial,  industrial, 
financial,  professional  or  other  similar  character)  into  which  a  State  enters 
or  in  which  it  engages  otherwise  than  in  the  exercise  of  sovereign  authority ; 
but  neither  paragraph  of  subsection  (1)  above  applies  to  a  contract  of  employ- 
ment between  a  State  and  an  individual. 

4. —  (1)  A  State  is  not  immune  as  respects  proceedings  relating  to  a  contract 
of  employment  between  the  State  and  an  individual  where  the  contract  was  made 
in  the  United  Kingdom  or  the  work  is  to  be  wholly  or  partly  performed  there. 
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(2)  Subject  to  subsections  (3)  and  (4)  below,  this  section  does  not  apii)ly  if — 
(a)  at  the  time  when  the  proceedings  are  brought  the  individual  is  a  na- 
tional of  the  State  concerned ;  or 

(&)  at  the  time  when  the  contract  was  made  the  individual  was  neither 
a  national  of  the  United  Kingdom  nor  habitually  resident  there;  or 
(c)  the  parties  to  the  contract  have  otherwise  agreed  in  writing. 

(3)  Where  the  work  is  for  an  office,  agency  or  estiablishnient  maintained  hy  the 
State  in  the  United  Kingdom  for  commercial  puriK)ses,  subsection  (2)(n)  and 
(&)  above  do  not  exclude  the  application  of  this  section  unless  the  individual 
was,  at  the  time  when  the  contract  was  made,  habitually  resident  in  that  State. 

(4)  Subsection  (2)  (c)  above  does  not  exclude  the  application  of  this  section 
where  the  law  of  the  United  Kingdom  requires  the  proceedings  to  be  brought 
before  a  court  of  the  T'nited  Kingdom. 

(5)  In  subsection  (2)  (b)  above  "national  of  the  United  Kingdom"  means  a 
citizen  of  the  United  Kingdom  and  Colonies,  a  person  who  is  a  British  subject 
by  virtue  of  section  2,  13  or  16  of  the  British  Nationality  Act  1948  or  by  virtue 
of  the  British  Nationality  Act  1965,  a  British  protected  person  within  the  mean- 
ing of  the  said  Act  of  1948  or  a  citizen  of  Southern  Rhodesia. 

(6)  In  this  section  "proceedings  relating  to  a  contract  of  employment"  Includes 
proceedings  between  the  parties  to  such  a  contract  in  respect  of  any  statutory 
rights  or  duties  to  which  they  are  entitled  or  subject  as  employer  or  employee. 

5.  A  State  is  not  Immune  as  respects  proceedings  in  respect  of — 

(a)  death  or  personal  injury  ;  or 

( b )  damage  to  or  loss  of  tangible  property, 
caused  by  an  act  or  omission  In  the  United  Kingdom. 

6. —  (1)  A  State  Is  not  immune  as  respects  proceedings  relating  to — 

(o)  any  interest  of  the  State  in,  or  its  possession  or  use  of,  immovable 
property  in  the  United  Kingdom  ;  or 

(6)  any  obligation  of  the  State  arising  out  of  its  interest  in,  or  its  pos- 
session or  use  of,  any  such  property. 

(2)  A  State  is  not  immune  as  respects  proceedings  relating  to  any  interest  of 
the  State  in  movable  or  immovable  property,  being  an  interest  arising  by  way  of 
succession,  gift  or  bona  vacantia. 

(3)  The  fact  that  a  State  has  or  claims  an  interest  in  any  property  shall  not 
preclude  any  court  from  exercising  in  respect  of  it  any  jurisdiction  relating  to  the 
estates  of  deceased  persons  or  persons  of  unsound  mind  or  to  insolvency,  the 
winding  up  of  companies  or  the  administration  of  trusts. 

(4)  A  court  may  entertain  proceedings  against  a  person  other  than  a  State 
notwithstanding  that  the  proceedings  relate  to  property — 

(a)  which  is  in  the  possession  or  control  of  a  State ;  or 

(b)  in  which  a  State  claims  an  interest, 

if  the  State  would  not  have  been  immune  had  the  proceedings  been  brought 
against  it  or,  in  a  case  within  paragraph  (&)  above,  if  the  claim  is  neither  ad- 
mitted nor  supported  by  prima  facie  evidence. 
7.  A  State  is  not  immune  as  respects  proceedings  relating  to — 

(o)  any  patent,  trade-mark,  design  or  plant  breeders'  rights  belonging 
to  the  State  and  registered  or  protected  in  the  United  Kingdom  or  for 
which  the  State  has  applied  in  the  United  Kingdom ; 

(&)   an  alleged  infringement  by  the  State  in  the  United  Kingdom  of  any 
patent,  trade-mark,  design,  plant  breeders'  rights  or  copyright;  or 
(o)   the  right  to  use  a  trade  or  business  name  in  the  United  Kingdom. 
8.— (1)   A  State  is  not  immune  as  respects  proceedings  relating  to  its  mem- 
bership of  a  body  corporate,  an  unincorporated  body  or  a  partnership  which — 
(a)  has  members  other  than  States;  and 

(&)  is  incorporated  or  constituted  under  the  law  of  the  United  Kingdom 
or  is  controlled  from  or  has  its  principal  place  of  business  in  the  United 
Kingdom,  ,  , 

being  proceedings  arising  between  the  State  and  the  body  or  its  other  members 
or,  as  the  case  may  be,  between  the  State  and  the  other  partners. 

(2)  This  section  does  not  apply  if  provision  to  the  contrary  has  been  made 
by  an  agreement  in  writing  between  the  parties  to  the  dispute  or  by  the  constitu- 
tion or  other  instrument  establishing  or  regulating  the  body  or  partnership  m 

quesj^on  ^^^^^  ^  ^^^^^  ^^^  agreed  in  writing  to  submit  a  dispute  which  has 
arisen,  or  may  arise,  to  arbitration,  the  State  is  not  immune  as  respects  proceed- 
ings in  the  courts  of  the  United  Kingdom  which  relate  to  the  arbitration. 


S7 

(2)   This  section  has  effect  subject  to  any  contrary  provision  in  the  arbitration 
agreement  and  does  not  apply  to  any  arbitration  agreement  between  States. 
10. —  (1)  This  section  applies  to — 
(a)  Admiralty  proceedings  ;  and 

(&)  proceedings  on  any  claim  which  could  be  made  the  subject  of 
Admiralty  proceedings. 

(2)  A  State  is  not  immune  as  respects — 

(a)  an  action  in  rem  against  a  ship  belonging  to  that  State;  or 
(ft)   an  action  in  personam  for  enforcing  a  claim  in  connection  with  such  a 
ship, 

if,  at  the  time  when  the  cause  of  action  arose,  the  ship  was  in  use  or  intended 

for  use  for  commercial  purposes. 

(3)  Where  an  action  in  rem  is  brought  against  a  ship  belonging  to  a  State  for 
enforcing  a  claim  in  connection  with  another  ship  belonging  to  that  State,  sub- 
section (2)  (a)  above  does  not  apply  as  respects  the  first-mentioned  ship  unless, 
at  the  time  when  the  cause  of  action  relating  to  the  other  ship  arose,  both  ships 
were  in  use  or  intended  for  use  for  commercial  purposes. 

(4)  A  State  is  not  immune  as  respects — 

(a)  an  action  in  rem  against  a  cargo  belonging  to  that  State  if  both  the 
cargo  and  the  ship  carrying  it  were,  at  the  time  when  the  cause  of  action 
arose,  in  use  or  intended  for  use  for  commercial  purposes ;  or 

(b)  an  action  in  personam  for  enforcing  a  claim  in  connection  with  such  a 
cargo  if  the  ship  carrying  it  was  then  in  use  or  intended  for  use  as  aforesaid. 

(5)  In  the  foregoing  provisions  references  to  a  ship  or  cargo  belonging  to  a 
State  include  references  to  a  ship  or  cargo  in  its  possession  or  control  or  in 
which  it  claims  an  interest;  and,  subject  to  subsection  (4)  above,  subsection 
(2)  above  applies  to  property  other  than  a  ship  as  it  applies  to  a  ship. 

(6)  Sections  3  to  5  above  do  not  apply  to  proceedings  of  the  kind  described 
in  subsection  (1)  above  if  the  State  in  question  is  a  party  to  the  Brussels  Con- 
vention and  the  claim  relates  to  the  operation  of  a  ship  owned  or  operated  by 
that  State,  the  carriage  of  cargo  or  passengers  on  any  such  ship  or  the  carriage 
of  cargo  owned  by  that  State  on  any  other  ship. 

11.  A  State  is  not  immune  as  respects  proceedings  relating  to  its  liability 
for— 

(a)  value  added  tax,  any  duty  of  customs  or  excise  or  any  agricultural 
levy;  or 

(&)  rates  in  respect  of  premises  occupied  by  it  for  commercial  purposes. 

Procedure 

12. —  (1)  Any  writ  or  other  document  required  to  be  served  for  instituting 
proceedings  against  a  State  shall  be  served  by  being  transmitted  through  the 
Foreign  and  Commonwealth  Office  to  the  Ministry  of  Foreign  Affairs  of  the  State 
and  service  shall  be  deemed  to  have  been  effected  when  the  writ  or  document  is 
received  at  the  Ministry. 

(2)  Any  time  for  entering  an  appearance  (whether  prescribed  by  rules  of 
court  or  otherwise)  shall  begin  to  run  two  months  after  the  date  on  which  the 
writ  or  document  is  received  as  aforesaid. 

(3)  A  State  which  appears  in  proceedings  cannot  thereafter  object  that  sub- 
section (1)  above  has  not  been  complied  with  in  the  case  of  those  proceedings. 

(4)  No  judgment  in  default  of  appearance  shall  be  given  against  a  State 
except  on  proof  that  subsection  (1)  above  has  been  complied  with  and  that  the 
time  for  entering  an  appearance  as  extended  by  subsection  (2)  above  has 
expired. 

(5)  A  copy  of  any  judgment  given  against  a  State  in  default  of  appearance 
shall  be  transmitted  through  the  Foreign  and  Commonwealth  Office  to  the  Min- 
istry of  Foreign  Affairs  of  that  State  and  any  time  for  applying  to  have  the 
judgment  set  aside  (whether  prescribed  by  rules  of  court  or  otherwise)  shall 
begin  to  run  two  months  after  the  date  on  which  the  copy  of  the  judgment  is 
received  at  the  Ministry.  ^  .^         .^      ^ 

(6)  Subsection  (1)  above  does  not  prevent  the  service  of  a  writ  or  other  docu- 
ment in  any  manner  to  which  the  State  has  agreed  and  subsections  (2)  and  (4) 
above  do  not  apply  where  service  is  effected  in  any  such  manner. 

(7)  This  section  shall  not  be  construed  as  applying  to  proceedings  against 
a  State  by  way  of  counter-claim  or  to  an  action  in  rem;  and  subsection   (1) 
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above  shall  not  be  construed  as  afifecting  any  rules  of  court  whereby  leave  is  re- 
quired for  the  service  of  process  outside  the  jurisdiction. 

13.— (1)  No  penalty  by  way  of  committal  or  fine  shall  be  imposed  in  respect 
of  any  failure  or  refusal  by  or  on  behalf  of  a  State  to  disclose  or  produce  anv 
document  or  other  information  for  the  purposes  of  proceedings  to  which  it  is  a 
party. 

(2)  Subject  to  subsections  (3)  and  (4)  below — 

(o)  relief  shall  not  be  given  against  a  State  by  way  of  injunction  or  order 
for  specific  performance  or  for  the  recovery  of  land  or  other  property ;  and 

(&)  the  property  of  a  State  shall  not  be  subject  to  any  process  for  the 
enforcement  of  a  judgment  or  arbitration  award  or,  in  an  action  in  rem  for 
its  arrest,  detention  or  sale.  ' 

(3)  Subsection  (2)  above  does  not  prevent  the  giving  of  any  relief  or  the 
issue  of  any  process  with  the  written  consent  of  the  State  concerned ;  and  any 
such  consent  (which  may  be  contained  in  a  prior  agreement)  may  be  expressed 
so  as  to  apply  to  a  limited  extent  or  generally  ;  but  a  provision  merely  submitting 
to  the  jurisdiction  of  the  courts  is  not  to  be  regarded  as  a  consent  for  the  pur- 
poses of  this  subsection. 

(4)  Subsection  (2)  (6)  above  does  not  prevent  the  issue  of  any  process  in 
respect  of  property  which  is  for  the  time  being  in  use  or  intended  for  use  for  com- 
mercial purposes;  but  in  a  case  not  falling  within  section  10  above,  this  subsec- 
tion applies  to  property  of  a  State  party  to  the  European  Convention  on  State 
Immunity  only  if — 

(a)  the  process  is  for  enforcing  a  judgment  which  is  final  within  the 
meaning  of  section  18(1)  (6)  below  and  the  State  has  made  a  declaration 
under  Article  24  of  the  Convention  ;  or 

(6)   the  process  is  for  enforcing  an  arbitration  award. 

(5)  The  head  of  a  State's  diplomatic  mission  in  the  United  Kingdom,  or  the 
person  for  the  time  being  performing  his  functions,  shall  be  deemed  to  have 
authority  to  give  on  behalf  of  the  State  any  such  con.sent  as  is  mentioned  in  sub- 
section (3)  above  and,  for  the  purposes  of  subsection  (4)  above,  his  certificate  to 
the  effect  that  any  property  is  not  in  use  or  intended  for  use  by  or  on  behalf  of  the 
State  for  commercial  purposes  shall  be  accepted  as  suflBcient  evidence  of  that  fact 
unless  the  contrary  is  proved. 

(6)  In  the  application  of  this  section  to  Scotland — 

(a)  the  reference  to  "injunction"  shall  be  construed  as  a  reference  to 
"interdict" ; 

(&)  for  paragraph  (6)  of  subsection  (2)  above  there  shall  be  substituted 
the  following  paragraph — 

"(6)   the  property  of  a  State  shall  not  be  subject  to  any  diligence  for 
enforcing  a  judgment  or  order  of  a  court  or  a  decree  arbitral  or,  in  an 
action  in  rem,  to  arrestment  or  sale."  ;  and 
(c)  any  reference  to  "process"  shall  be  construed  as  a  reference  to  "dili- 
gence", any  reference  to  "the  issue  of  any  process"  as  a  reference  to  "the 
doing  of  diligence"  and  the  reference  in  subsection  (4)  (6)  above  "to  an  arbi- 
tration award"  as  a  reference  to  "a  decree  arbitral". 

Supplementary  provisions 

14. —  (1)  The  immunities  and  privileges  conferred  by  this  Part  of  this  Act 
apply  to  any  foreign  or  commonwealth  State  other  than  the  United  Kingdom ;  and 
references  to  a  State  include  references  to — 

(a)  the  sovereign  or  other  head  of  that  State  in  his  public  capacity; 

( b)  the  government  of  that  State ;  and 

(c)  any  department  of  that  government, 

but  not  to  any  entity  (hereafter  referred  to  as  a  "separate  entity")  which  is  dis- 
tinct from  the  executive  organs  of  the  government  of  the  State  and  capable  of 
suing  or  being  sued. 

(2)  A  separate  entity  is  immune  from  the  jurisdiction  of  the  courts  of  the 
United  Kingdom  if,  and  only  if — 

(a)  the  proceedings  relate  to  anything  done  by  it  in  the  exercise  of  sov- 
ereign authority ;  and 

(ft)  the  circumstances  are  such  that  a  State  (or,  in  the  case  of  proceedings 
to  which  section  10  above  applies,  a  State  which  is  not  a  party  to  the  Brus- 
sels Convention)  would  have  been  so  immune. 
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(3)  If  a  separate  entity  (not  being  a  State's  central  bank  or  other  monetary 
authority)  submits  to  the  jurisdiction  in  respect  of  proceedings  in  the  case  of 
which  it  is  entitled  to  immunity  by  virtue  of  subsection  (2)  above,  subsections 
(1)  to  (4)  of  section  13  above  shall  apply  to  it  in  respect  of  those  proceedings  as 
if  references  to  a  State  were  references  to  that  entity. 

(4)  Property  of  a  State's  central  bank  or  other  monetary  authority  shall  not 
be  regarded  for  the  purposes  of  subsection  (4)  of  section  13  above  as  in  use  or 
intended  for  use  for  commercial  purposes ;  and  where  any  such  bank  or  authority 
is  a  separate  entity  subsections  (1)  to  (3)  of  that  section  shall  apply  to  it  as  if 
references  to  a  State  were  references  to  the  bank  or  authority. 

(5)  Section  12  above  applies  to  proceedings  against  the  constituent  territories 
of  a  federal  State;  and  Her  Majesty  may  by  Order  in  Council  provide  for  the 
other  provisions  of  this  Part  of  this  Act  to  apply  to  any  such  constituent  territory 
specified  in  the  Order  as  they  apply  to  a  State. 

(6)  Where  the  provisions  of  this  Part  of  this  Act  do  not  apply  to  a  constituent 
territory  by  virtue  of  any  such  Order  subsections  (2)  and  (3)  above  shall  apply 
to  it  as  if  it  were  a  separate  entity. 

15. —  (1)  If  it  appears  to  Her  Majesty  that  the  immunities  and  privileges  con- 
ferred by  this  Part  of  this  Act  in  relation  to  any  State — 

( a  )  exceed  those  accorded  by  the  law  of  that  State  in  relation  to  the  United 
Kingdom;  or 

( 6 )  are  less  than  those  required  by  any  treaty,  convention  or  other  inter- 
national agreement  to  which  that  State  and  the  United  Kingdom  are  parties. 
Her  Majesty  may  by  Order  in  Council  provide  for  restricting  or,  as  the  case  may 
be.  extending  those  immunities  and  privileges  to  such  extent  as  api)ears  to  Her 
Majesty  to  be  appropriate. 

(2)  Any  statutory  instrument  containing  an  Order  under  this  section  shall  be 
subject  to  annulment  in  pursuance  of  a  resolution  of  either  House  of  Parliament. 
16. —  (1)  This  Part  of  this  Act  does  not  affect  any  immunity  or  privilege  con- 
ferred by  the  Diplomatic  Privileges  Act  1964  or  the  Consular  Relations  Act  1968 ; 
and — 

(a)  section  4  above  does  not  apply  to  proceedings  concerning  the  em- 
ployment of  the  members  of  a  mission  within  the  meaning  of  the  Convention 
scheduled  to  the  said  Act  of  1964  or  of  the  members  of  a  consular  post  within 
the  meaning  of  the  Convention  scheduled  to  the  said  Act  of  1968 ; 

(6)  section  6(1 »  above  does  not  apply  to  proceedings  concerning  a  State's 
title  to  or  its  possession  of  property  used  for  the  purposes  of  a  diplomatic 
mission. 

(2)  This  Part  of  this  Act  does  not  apply  to  proceedings  relating  to  anything 
done  by  or  in  relation  to  the  armed  forces  of  a  State  while  present  in  the  United 
Kingdom  and.  in  particular,  has  effect  subject  to  the  Visiting  Forces  Act  1952. 

(3)  This  Part  of  this  Act  does  not  apply  to  proceedings  to  which  section  17(6) 
of  the  Nuclear  Installations  Act  1965  applies. 

(4)  This  Part  of  this  Act  does  not  apply  to  criminal  proceedings. 

(5)  This  Part  of  this  Act  does  not  apply  to  any  proceedings  relating  to  taxation 
other  than  those  mentioned  in  section  11  above. 

17.— (1)  In  this  Part  of  this  Act— 

"the  Brussels  Convention"  means  the  International  Convention  for  the 
Unification  of  Certain  Rules  Concerning  the  Immunity  of  State-owned  Ships 
signed  in  Brussels  on  10th  April  1926 ; 

"commercial  purposes'*  means  purposes  of  such  transactions  or  activities 
as  are  mentioned  in  section  3(3)  above ; 

"ship"  includes  hovercraft. 

(2)  In  sections  2(2)  and  13(3)  above  references  to  an  agreement  include  ref- 
erences to  a  treaty,  convention  or  other  international  agreement. 

(3)  For  the  purposes  of  sections  3  to  8  above  the  territory  of  the  United  King- 
dom shall  be  deemed  to  include  any  dei)endent  territory  in  respect  of  which  the 
United  Kingdom  is  a  party  to  the  European  Convention  on  State  Immunity. 

(4)  In  sections  3(1),  4(1),  5  and  16(2)  above  references  to  the  United  King- 
dom include  references  to  its  territorial  waters  and  any  area  designated  under 
section  1(7)  of  the  Continental  Shelf  Act  1964. 

(5)  In  relation  to  Scotland  in  this  Part  of  this  Act  "action  in  rem"  means  such 
an  action  only  in  relation  to  Admiralty  proceedings. 
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Part  II 

Judgments  Against  United  Kingdom  in  Convention  States 

18. —  (1)  This  section  applies  to  any  judgment  given  against  the  United  King- 
dom by  a  court  in  another  State  party  to  the  Euroi)ean  Convention  on  State  Im- 
munity, being  a  judgment — 

(tt)  given  in  proceedings  in  which  the  United  Kingdom  was  not  entitled  to 
immunity  by  virtue  of  provisions  corresponding  to  those  of  sections  2  to  11 
above;  and 

(&)  which  is  final,  that  is  to  say,  which  is  not  or  is  no  longer  subject  to 
appeal  or,  if  given  in  default  of  appearance,  liable  to  be  set  aside. 

(2)  Subject  to  section  19  below,  a  judgment  to  which  this  section  applies  shall 
be  recognized  in  any  court  in  the  Unite<l  Kingdom  as  conclusive  between  the  par- 
ties thereto  in  all  proceedings  founded  on  the  same  cause  of  action  and  may  be 
relied  on  by  way  of  defence  or  counter-claim  in  such  proceedings. 

(3)  Subsection  (2)  above  (but  not  section  li)  below)  shall  have  effect  also  in 
relation  to  any  settlement  entered  into  by  the  United  Kingdom  before  a  court  in 
another  State  party  to  the  Convention  which  under  the  law  of  that  State  is 
treated  as  equivalent  to  a  judgment. 

(4)  In  this  section  references  to  a  court  in  a  State  party  to  the  Convention 
include  references  to  a  court  in  any  territory  in  respect  of  which  it  is  a  party. 

19. —  (1)  A  court  need  not  give  eflfect  to  section  18  above  in  the  case  of  a 
judgment — 

(a)  if  to  do  so  would  be  manifestly  contrary  to  public  policy  or  if  any  party 
to  the  proceedings  in  which  the  judgment  was  given  had  no  adequate  oppor- 
tunity to  present  his  case ;  or 

(6)  if  the  judgment  was  given  without  provisions  corresponding  to  those 
or  section  12  above  having  been  complied  with  and  the  United  Kingdom  has 
not  entered  an  appearance  or  applied  to  have  the  judgment  set  aside. 

(2)  A  court  need  not  give  effect  to  section  18  above  in  the  case  of  a  judgment — 
(o)  if  proceedings  between  the  same  parties,  based  on  the  same  facts  and 

having  the  same  purpose — 

(i)  are  pending  before  a  court  in  the  United  Kingdom  and  were  the 
first  to  be  instituted ;  or 

(ii)  are  pending  before  a  court  in  another  State  party  to  the  Conven- 
tion, were  the  first  to  be  instituted  and  may  result  in  a  judgment  to 
which  that  section  will  apply  ;  or 
(&)  if  the  result  of  the  judgment  is  inconsistent  with  the  result  of  an- 
other judgment  given  in  proceedings  between  the  same  parties  and — 

(i)  the  other  judgment  is  by  a  court  in  the  United  Kingdom  and  either 
those  proceedings  were  the  first  to  be  instituted  or  the  judgment  of  that 
court  was  given  before  the  first-mentioned  judgment  became  final  within 
the  meaning  of  subsection  (1)  (&)  of  section  18  above;  or 

(ii)  the  other  judgment  is  by  a  court  in  another  State  party  to  the 
Convention  and  that  section  has  already  become  applicable  to  it. 

(3)  Where  the  judgment  was  given  against  the  United  Kingdom  in  proceedings 
in  respect  of  which  the  United  Kingdom  was  not  entitled  to  immunity  by  virtue 
of  a  provision  corresponding  to  section  6(2)  above,  a  court  need  not  give  effect 
to  section  18  above  in  respect  of  the  judgment  if  the  court  that  gave  the 
judgment — 

(a)  would  not  have  had  jurisdiction  in  the  matter  if  it  had  applied  rules 
of  jurisdiction  corresponding  to  those  applicable  to  such,  matters  in  the 
United  Kingdom ;  or 

( 6 )  applied  a  law  other  than  that  indicated  by  the  United  Kingdom  rules 
of  private  international  law  and  would  have  reached  a  different  conclusion 
if  it  had  applied  the  law  so  indicated. 

(4)  In  subsection  (2)  above  references  to  a  court  in  the  United  Kingdom 
include  references  to  a  court  in  any  dependent  territory  in  respect  of  which  the 
United  Kingdom  is  a  party  to  the  Convention,  and  references  to  a  court  in  an- 
other State  party  to  the  Convention  include  references  to  a  court  in  any  territory 
in  respect  of  which  it  is  a  party. 
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Part  III 
Miscellaneous  and  Supplementary 

20. —  (1)  Subject  to  the  provisions  of  this  section  and  to  any  necessary  modi- 
fications, the  Diplomatic  Privileges  Act  1964  shall  apply  to — 

( o )  a  sovereign  or  other  head  of  State ; 

( h )  members  of  his  family  forming  part  of  his  household ;  and 

(c)  his  private  servants, 
as  it  applies  to  the  head  of  a  diplomatic  mission,  to  members  of  his  family  forming 
part  of  his  household  and  to  his  private  servants. 

(2)  The  immunities  and  privileges  conferred  by  virtue  of  subsection  (1)  (a) 
and  (&)  above  shall  not  be  subject  to  the  restrictions  by  reference  to  nationality 
or  residence  mentioned  in  Article  37(1)  or  38  in  Schedule  1  to  the  said  Act  of 
1964. 

(3)  Subject  to  any  direction  to  the  contrary  by  the  Secretary  of  State,  a  person 
on  whom  immunities  and  privileges  are  conferred  by  virtue  of  subsection  (1) 
above  shall  be  entitled  to  the  exemption  conferred  by  section  8(3)  of  the  Immi- 
gration Act  1971. 

(4)  Except  as  respects  value  added  tax  and  duties  of  customs  or  excise,  this 
section  does  not  affect  any  question  whether  a  person  is  exempt  from,  or  immune 
as  respects  proceedings  relating  to,  taxation. 

(5)  This  section  applies  to  the  sovereign  or  other  head  of  any  State  on  which 
immunities  and  privileges  are  conferred  by  Part  I  of  this  Act  and  is  without 
prejudice  to  the  application  of  that  Part  to  any  such  sovereign  or  head  of  State 
in  his  public  capacity. 

21.  A  certificate  by  or  on  behalf  of  the  Secretary  of  State  shall  be  conclusive 
evidence  on  any  question — 

(a)  whether  any  country  is  a  State  for  the  purposes  of  Part  I  of  this  Act, 
whether  any  territory  is  a  constituent  territory  of  a  federal  State  for  those 
purposes  or  as  to  the  person  or  persons  to  be  regarded  for  those  purposes  as 
the  head  or  government  of  a  State ; 

(ft)  whether  a  State  is  a  party  to  the  Brussels  Convention  mentioned  in 
Part  I  of  this  Act ; 

(c)  whether  a  State  is  a  party  to  the  European  Convention  on  State 
Immunity,  whether  it  has  made  a  declaration  under  Article  24  of  that  Con- 
vention or  as  to  the  territories  in  respect  of  which  the  United  Kingdom 
or  any  other  State  is  a  party ; 

(d)  whether,  and  if  so  when,  a  document  has  been  served  or  received  as 
mentioned  in  section  12(1)  or  (5)  above. 

22. —  (1)  In  this  Act  "court"  includes  any  tribunal  or  body  exercising  judicial 
functions ;  and  references  to  the  courts  or  law  of  the  United  Kingdom  include 
references  to  the  courts  or  law  of  any  part  of  the  United  Kingdom. 

(2)  In  this  Act  references  to  entry  of  appearance  and  judgments  in  default 
of  appearance  include  references  to  any  corresponding  procedures. 

(3)  In  this  Act  "the  European  Convention  on  State  Immunity"  means  the 
Convention  of  that  name  signed  in  Basle  on  16th  May  1972. 

(4)  In  this  Act  "dependent  territory"  means — 
(a)  any  of  the  Channel  Islands  ; 

(h)  the  Isle  of  Man  ; 

(c)  any  colony  other  than  one  for  whose  external  relations  a  country 
other  than  the  United  Kingdom  is  responsible  ;  or 

(d)  any  country  or  territory  outside  Her  Majesty's  dominions  in  which 
Her  Majesty  has  jurisdiction  in  right  of  the  government  of  the  United 
Kingdom. 

(5)  Any  power  conferred  by  this  Act  to  make  an  Order  in  Council  includes 
power  to  vary  or  revoke  a  previous  Order. 

23. —  (1)  This  Act  may  be  cited  as  the  State  Immunity  Act  1978. 

(2)  Section  13  of  the  Administration  of  Justice  (Miscellaneous  Provisions)  Act 
1938  and  section  7  of  the  Law  Reform  (Miscellaneous  Provisions)  (Scotland) 
Act  1940  (which  become  unnecessary  in  consequence  of  Part  I  of  this  Act)  are 
hereby  repealed. 

(3)  Subject  to  subsection  (4)  below.  Parts  I  and  II  of  this  Act  do  not  apply 
to  proceedings  in  respect  of  matters  that  occurred  before  the  date  of  the  coming 
into  force  of  this  Act  and,  in  particular — 

(a)  sections  2(2)  and  13(3)  do  not  apply  to  any  prior  agreement,  and 
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(&)  sections  3,  4  and  9  do  not  apply  to  any  transaction,  contract  or  abritra- 
tion  agreement, 
entered  into  before  that  date. 

(4)  Section  12  above  applies  to  any  proceedings  instituted  after  the  coming 
into  force  of  this  Act. 

(5)  This  Act  shall  come  into  force  on  such  date  as  may  be  specified  by  an 
order  made  by  the  Lord  Chancellor  by  statutory  instrument. 

(6)  This  Act  extends  to  Northern  Ireland. 

(7)  Her  Majesty  may  by  Order  in  Council  extend  any  of  the  provisions  of  this 
Act,  with  or  without  modification,  to  any  dependent  territory. 

Appendix  2(b) 

EUROPEAN  CONVENTION  ON  STATE  IMMUNITY 
Preamble 

The  member  States  of  the  Council  of  Europe,  signatory  hereto. 

Considering  that  the  aim  of  the  Council  of  Europe  is  to  achieve  a  greater 
unity  between  its  Members ; 

Taking  into  account  the  fact  that  there  is  in  international  law  a  tendency  to 
restrict  the  cases  in  which  a  State  may  claim  immunity  before  foreign  courts ; 

Desiring  to  establish  in  their  mutual  relations  common  rules  relating  to  this 
scope  of  the  immunity  of  one  State  from  the  jurisdiction  of  the  courts  of  another 
State,  and  designed  to  ensure  compliance  with  judgments  given  against  another 
State ; 

Considering  that  the  adoption  of  such  rules  will  tend  to  advance  the  work  of 
harmonisation  undertaken  by  the  member  States  of  the  Council  of  Europe  in 
the  legal  field, 

Have  agreed  as  follows : 

Chapter  I 

Immunity  from  Jurisdiction 

Article  1 

1.  A  Contracting  State  which  institutes  or  intervenes  in  proceedings  before 
a  court  of  another  Contracting  State  submits,  for  the  purpose  of  those  pro- 
ceedings, to  the  jurisdiction  of  the  courts  of  that  State. 

2.  Such  a  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of 
the  courts  of  the  other  Contracting  State  in  respect  of  any  counterclaim : 

(a)  arising  out  of  the  legal  relationship  or  the  facts  on  which  the  principal 
claim  is  based ; 

(&)  if,  according  to  the  provisions  of  this  Convention,  it  would  not  have  been 
entitled  to  invoke  immunity  in  respect  of  that  counterclaim  had  separate  pro- 
ceedings been  brought  against  it  in  those  courts. 

3.  A  Contracting  State  which  makes  a  counterclaim  in  proceedings  before  a 
court  of  another  Contracting  State  submits  to  the  jurisdiction  of  the  courts  of 
that  State  with  respect  not  only  to  the  counterclaim  but  also  to  the  principal 
claim. 

Article  2 

A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  it  has  undertaken  to  submit  to  the  jurisdiction 
of  that  court  either : 

{a)  by  international  agreement; 

( & )   by  an  express  term  contained  in  a  contract  in  writing ;  or 

(e)  by  an  express  consent  given  after  a  dispute  between  the  parties  has  arisen. 

Article  3 

1.  A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if,  before  claiming  immunity,  it  takes  any  step  in 
the  proceedings  relating  to  the  merits.  However,  if  the  State  satisfies  the  court 
that  it  could  no  have  acquired  knowledge  of  facts  on  which  a  claim  to  immunity 
can  be  based  until  after  it  has  taken  such  a  step,  it  can  claim  immunity  based  on 
these  facts  if  it  does  so  at  the  earliest  possible  moment. 
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2.  A  Contracting  State  is  not  deemed  to  have  waived  immnnity  if  it  appears 
before  a  court  of  another  Contracting  State  in  order  to  assert  immunity. 

Article  Jf 

1.  Subject  to  the  provisions  of  Article  5,  a  Contracting  State  cannot  claim  im- 
munity from  the  jurisdiction  of  the  courts  of  another  Contracting  State  if  the 
proceedings  relate  to  an  obligation  of  the  State,  which,  by  virtue  of  a  contract, 
fails  to  be  discharged  in  the  territory  of  the  State  of  the  forum. 

2.  Paragraph  1  shall  not  apply  : 

(a)  In  the  case  of  a  contract  concluded  between  States ; 
(&)  if  the  parties  to  the  contract  have  otherwise  agreed  in  writing  ; 
(c)  if  the  State  is  party  to  a  contract  concluded  on  its  territory  and  the  obliga- 
tion of  the  State  is  governed  by  its  administrative  law. 

Article  5 

1.  A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  the  proceedings  relate  to  a  contract  of  employ- 
ment between  the  State  and  an  individual  where  the  work  has  to  be  performed 
on  the  territory  of  the  State  of  the  forum. 

2.  Paragraph  1  shall  not  apply  where  : 

(a)  the  individual  is  a  national  of  the  employing  State  at  the  time  when  the 
proceedings  are  ])rought : 

(&)  at  the  time  when  the  contract  was  entered  into  the  individual  was  neither 
a  national  of  the  State  of  the  forum  nor  habitually  resident  in  that  State ;  or 

(c)  the  parties  to  the  contract  have  otherwise  agreed  in  writing,  unless,  in 
accordance  with  the  law  of  the  State  of  the  forum,  the  courts  of  that  State  have 
exclusive  jurisdiction  by  reason  of  the  subject-matter. 

3.  Where  the  work  is  done  for  an  office,  agency  or  other  establishment  referred 
to  in  Article  7,  paragraphs  2  (a)  and  (6)  of  the  present  article  apply  only  if,  at 
the  time  the  contract  was  entered  into,  the  individual  had  his  habitual  residence 
in  the  Contracting  State  which  employs  him. 

Article  6 

1.  A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  it  participates  with  one  or  more  private  persons 
in  a  company,  association  or  other  legal  entity  having  its  seat,  registered  office 
or  principal  place  of  business  on  the  territory  of  the  State  of  the  forum,  and  the 
proceedings  concern  the  relationship,  in  matters  arising  out  of  that  participation, 
between  the  State  on  the  one  hand  and  the  entity  or  any  other  participant  on  the 
other  hand. 

2.  Paragraph  1  shall  not  apply  if  it  is  otherwise  agreed  in  writing. 

Article  7 

1.  A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  it  has  on  the  territory  of  the  State  of  the  forum 
an  office,  agency  or  other  establishment  through  which  it  engages,  in  the  same 
manner  as  a  private  person,  in  an  industrial,  commercial  or  financial  activity, 
and  the  proceedings  relate  to  that  activity  of  the  office,  agency  or  establishment. 

2.  Paragraph  1  shall  not  apply  if  all  the  parties  to  the  dispute  are  States,  or  if 
the  parties  have  otherwise  agreed  in  writing. 

Article  8 

A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  the  proceedings  relate  : 

(a)  to  a  patent,  industrial  design,  trade-mark,  service  mark  or  other  similar 
right  which,  in  the  State  of  the  forum,  has  been  applied  for,  registered  or  de- 
posited or  is  otherwise  protected,  and  in  respect  of  which  the  State  is  the  appli- 
cant or  owner  ; 

(b)  to  an  alleged  infringement  by  it,  in  the  territory  of  the  State  of  the 
forum,  of  copyright  belonging  to  a  third  person  and  protected  in  that  State ; 

(c)  to  an  alleged  infringement  by  it,  in  the  territory  of  the  State  of  the 
forum,  of  copyright  belonging  to  a  third  person  and  protected  in  that  State ; 

id)   to  the  right  to  use  a  trade  name  in  the  State  of  the  forum. 
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Article  9 

A  Contractiiifr  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  the  proceedings  relate  to  : 

(a)  its  rights  or  interests  in,  or  its  use  or  possession  of,  immovable  property; 
or 

(ft)  its  obligations  arising  out  of  its  rights  or  interests  in,  or  use  or  possession 
of,  immovable  property 
and  the  pr()i)erty  is  situated  in  the  territory  of  the  State  of  the  forum. 

Article  10 

A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  if  the  proceedings  relate  to  a  right  in  movable  or 
immovable  property  arising  by  way  of  succession,  gift  or  bona  vueiintia. 

Article  11 

A  Contracting  State  cannot  claim  immunity  from  the  jurisdiction  of  a  court 
of  another  Contracting  State  in  proceedings  which  relate  to  redress  for  injury 
to  the  i>erson  or  damage  to  tangible  proi)erty,  if  the  facts  which  occ^asioned  the 
injury  or  damage  occurred  in  the  territory  of  the  State  of  the  forum,  and  if 
the  author  of  the  injury  or  damage  was  present  in  that  territory  at  the  time 
when  those  facts  occurred. 

Article  12 

1.  Where  a  Contracting  State  has  agreed  in  writing  to  submit  to  arbitration  a 
dispute  which  has  arisen  or  may  arise  out  of  a  civil  or  commercial  matter,  that 
State  may  not  claim  immunity  from  the  jurisdiction  of  a  court  of  another  Con- 
tracting State  on  the  territory  or  according  to  the  hiw  of  which  the  arbitration 
has  taken  or  will  take  place  in  respect  of  any  proceedings  relating  to  : 

(a)   the  validity  or  interpretation  of  the  arbitration  agreement ; 
(6)   the  arbitration  procedure  ; 

(c)  the  setting  aside  of  the  award,  unless  the  arbitration  agreement  otherwise 
provides. 

2.  Paragraph  1  shall  not  apply  to  an  arbitration  agreement  between  States. 

Article  13 

Paragraph  1  of  Article  1  shall  not  apply  where  a  Contracting  State  asserts, 
in  proceedings  pending  before  a  court  of  another  Contracting  State  to  which  it  is 
not  a  party,  that  it  has  a  right  or  interest  in  property  which  is  the  subject- 
matter  of  the  proceedings,  and  the  circumstances  are  such  that  it  would  have 
been  entitled  to  immunity  if  the  proceedings  had  been  brought  against  it. 

Article  14 

Nothing  in  this  Convention  shall  be  interpreted  as  preventing  a  court  of  a 
Contracting  State  from  administering  or  supervising  or  arranging  for  the  ad- 
ministration of  property,  such  as  trust  property  or  the  estate  of  a  bankrupt, 
solely  on  account  of  the  fact  that  another  Contracting  State  has  a  right  or 
interest  in  the  property. 

Article  15 

A  Contracting  State  shall  be  entitled  to  immunity  from  the  jurisdiction  of  the 
courts  of  another  Contracting  State  if  the  proceedings  do  not  fall  within 
Articles  1  to  14 ;  the  court  shall  decline  to  entertain  such  proceedings  even  if 
the  State  does  not  appear. 

Chapteb  II 

Procedural  Rules 

Article  16 

1.  In  proceedings  against  a  Contracting  State  in  a  court  of  another  Contract- 
ing State,  the  following  rules  shall  apply. 

2.  The  competent  authorities  of  the  State  of  the  forum  shall  transmit  the  origi- 
nal or  a  copy  of  the  document  by  which  the  proceedings  are  instituted ;  a  copy 
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of  any  judgment  given  by  default  against  a  State  which  was  defendant  in  the 
proceedings,  through  the  diplomatic  channel  to  the  Ministry  of  Foreign  Affairs 
of  the  defendant  State,  for  onward  transmission,  where  appropriate,  to  the  com- 
petent authority.  These  documents  shall  be  accompanied,  if  necessary,  by  a  trans- 
lation into  the  oflficial  language,  or  one  of  the  oflficial  languages,  of  the  defendant 
State. 

3.  Service  of  the  documents  referred  to  in  paragraph  2  is  deemed  to  have  been 
effected  by  their  receipt  by  the  Ministry  of  Foreign  Affairs. 

4.  The  time-limits  w^ithin  which  the  State  must  enter  an  appearance  or  appeal 
against  any  judgment  given  by  default  shall  begin  to  run  two  months  after  the 
date  on  which  the  document  by  which  the  proceedings  were  instituted  or  the 
copy  of  the  judgment  is  received  by  the  Ministry  of  Foreign  Affairs. 

5.  If  it  rests  with  the  court  to  prescribe  the  time-limits  for  entering  an  appear- 
ance or  for  appealing  against  a  judgment  given  by  default,  the  court  shall  allow 
the  State  not  less  than  two  months  after  the  date  on  which  the  document  by 
which  the  proceedings  are  instituted  or  the  copy  of  the  judgment  is  received  by 
the  Ministry  of  Foreign  Affairs. 

6.  A  Contracting  State  which  appears  in  the  proceedings  is  deemed  to  have 
waived  any  objection  to  the  method  of  service. 

7.  If  the  Contracting  State  has  not  appeared,  judgment  by  default  may  be  given 
against  it  only  if  it  is  established  that  the  document  by  which  the  proceedings 
were  instituted  has  been  transmitted  in  conformity  with  paragraph  2,  and  that 
the  time-limits  for  entering  an  appearance  provided  for  in  paragraphs  4  and  5 
have  been  observed. 

Article  17 

No  security,  bond  or  deposit,  however  described,  which  could  not  have  been 
required  in  the  State  of  the  forum  of  a  national  of  that  State  or  a  person  domi- 
ciled or  resident  there,  shall  be  required  of  a  Contracting  State  to  guarantee  the 
payment  of  judicial  costs  or  expenses.  A  State  which  is  a  claimant  in  the  courts 
of  another  Contracting  State  shall  pay  any  judicial  costs  or  expenses  for  which 
it  may  become  liable. 

Article  18 

A  Contracting  State  party  to  proceedings  before  a  court  of  another  Contracting 
State  may  not  be  subjected  to  any  measure  of  coercion,  or  any  penalty,  by 
reason  of  its  failure  or  refusal  to  disclose  any  documents  or  other  evidence. 
However  the  court  may  draw  any  conclusion  it  thinks  fit  from  such  failure  or 
refusal. 

Article  19 

1.  A  court  before  which  proceedings  to  which  a  Contracting  State  is  a  party 
are  instituted  shall,  at  the  request  of  one  of  the  parties  or,  if  its  national  law 
so  permits,  of  its  own  motion,  decline  to  proceed  with  the  case  or  shall  stay 
the  proceedings  if  other  proceedings  between  the  same  parties,  based  on  the  same 
facts  and  having  the  same  purpose : 

(a)  are  pending  before  a  court  of  that  Contracting  State,  and  were  the  first 
to  be  instituted  ;  or 

(6)  are  pending  before  a  court  of  any  other  Contracting  State,  were  the  first 
to  be  instituted  and  may  result  in  a  judgment  to  which  the  State  party  to  the 
proceedings  must  give  effect  by  virtue  of  Article  20  or  Article  25. 

2.  Any  Contracting  State  whose  law  gives  the  courts  a  discretion  to  decline 
to  proceed  with  a  case  or  to  stay  the  proceedings  in  cases  where  proceedings  be- 
tween the  same  parties,  based  on  the  same  facts  and  having  the  same  purpose, 
are  pending  before  a  court  of  another  Contracting  State,  may,  by  notification 
addressed  to  the  Secretary  General  of  the  Council  of  Europe,  declare  that  its 
courts  shall  not  be  bound  by  the  provisions  of  paragraph  1. 

Chapter  III 

Effect  of  Judgment 

Article  20 

1.  A  Contracting  State  shall  give  effect  to  a  judgment  given  against  it  by  a 
court  of  another  Contracting  State  : 
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(a)  if,  in  accordance  with  the  provisions  of  Articles  1  to  13,  the  State  could, 
not  claim  immunity  from  jurisdiction  ;  and 

(ft)  if  the  judgment  cannot  or  can  no  longer  be  set  aside  if  obtained  by  de- 
fault, if  it  is  not  or  is  no  longer  subject  to  appeal  or  any  other  form  of  ordinary 
review  or  to  annulment. 

2.  Nevertheless,  a  Contracting  State  is  not  obliged  to  give  effect  to  such  a 
judgment  in  any  case : 

(a)  where  it  would  be  manifestly  contrary  to  public  policy  in  that  State  to  do 
so,  or  where,  in  the  circumstances,  either  party  had  no  adequate  opportunity 
fairly  to  present  his  case  ; 

(h)  where  proceedings  between  the  same  parties,  based  on  the  same  facts  and 
having  the  same  purpose  : 

(i)  are  pending  before  a  court  of  that  State  and  were  the  first  to  be  instituted  ; 

(ii)  are  pending  before  a  court  of  another  Contracting  State,  were  the  first 
to  be  instituted  and  may  result  in  a  judgment  to  which  the  State  party  to  the 
proceedings  must  give  effect  under  the  terms  of  this  Convention  ; 

(c)  where  the  result  of  the  judgment  is  inconsistent  with  the  result  of  another 
judgment  given  between  the  same  parties  : 

(i)  by  a  court  of  the  Contracting  State,  if  the  proceedings  before  that  court 
were  the  first  to  be  instituted  or  if  the  other  judgment  has  been  given  before 
the  judgment  satisfied  the  conditions  si)ecified  in  paragraph  1  (&)  ;  or 

(ii)  by  a  court  of  another  Contracting  State  where  the  other  judgment  is  the 
first  to  satisfy  the  recpiirements  laid  down  in  the  present  Convention  ; 

(d)  where  the  provisions  of  Article  lU  have  not  been  observed  and  the  State 
has  not  entered  an  appearance  or  has  not  appealed  against  a  judgment  by 
default. 

3.  In  addition,  in  the  cases  provided  for  in  Article  10,  a  Contracting  State 
is  not  obliged  to  give  effect  to  the  judgment : 

(a)  if  the  courts  of  the  State  of  the  forum  would  not  have  been  entitled  to 
assume  jurisdiction  had  they  applied,  mutatis  ynutandis,  the  rules  of  jurisdiction 
(other  than  those  mentione<l  in  the  Annex  to  the  present  Convention)  which 
operate  in  the  State  against  which  judgment  is  given  ;  or 

(&)  if  the  court,  by  applying  a  law  other  than  that  which  have  been  applied 
in  accordance  with  the  rules  of  private  international  law  of  that  State,  has 
reached  a  result  different  from  that  wliich  would  have  been  reached  by  applying 
the  law  determined  by  those  rules. 

However,  a  Contracting  State  may  not  rely  upon  the  grounds  of  refusal  speci- 
fied in  sub-paragraphs  (a)  and  (&)  above  if  it  is  l>ound  by  an  agreement  with 
the  State  of  the  forum  on  the  recognition  and  enforcement  of  judgments  and  the 
judgment  fulfills  the  requirement  of  that  agreement  as  regards  jurisdiction  and. 
where  appropriate,  the  law  applied. 

Article  21 

1.  Where  a  judgment  has  been  given  against  a  Contracting  State  and  that 
State  does  not  give  effect  thereto,  the  party  which  seeks  to  invoke  the  judgment 
shall  be  entitled  to  have  determined  by  the  comi)etent  court  of  that  State  the 
question  whether  effect  should  be  given  to  the  judgment  in  accordance  with 
Article  20.  Proceedings  may  also  be  brought  before  this  court  by  the  State 
against  which  judgment  has  been  given,  if  its  law  so  i)ermits. 

2.  Save  in  so  far  as  may  be  necessary  for  the  application  of  Article  20,  the 
competent  court  of  the  State  in  question  may  not  review  the  merits  of  the 
judgment. 

3.  Where  proceedings  are  instituted  before  a  court  of  a  State  In  accordance 
with  paragraph  1 : 

(a)  the  parties  shall  be  given  an  opportunity  to  be  heard  in  the  proceedings; 
(&)   documents  produced  by  the  party  seeking  to  invoke  the  judgment  shall 
not  be  subject  to  legislation  or  any  other  like  formality  ; 

(c)  no  security,  bond  or  deposit,  however  described,  shall  be  required  of  the 
party  invoking  the  judgment  by  reason  of  his  nationality,  domicile  or  residence ; 

(d)  the  party  invoking  the  judgment  shall  be  entitled  to  legal  aid  under  con- 
ditions no  Ifss  favourable  than  those  applicable  to  nationals  of  the  State  who 
are  domiciled  and  resident  therein. 

4.  Each  Contracting  State  shall,  when  depositing  its  instrument  of  ratification, 
acceptance  or  accession,  designate  the  court  of  courts  referred  to  in  paragraph  1, 
and  inform  the  Secretary  General  of  the  Council  of  Europe  thereof. 
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Article  22 

1.  A  Contracting  State  shall  give  effect  to  a  settlement  to  which  it  is  a  party 
and  which  has  been  made  before  a  court  of  another  Contracting  State  in  the 
course  of  the  proceedings ;  the  provisions  of  Article  20  do  not  apply  to  such  a 
settlement. 

2.  If  the  State  does  not  give  effect  to  the  settlement,  the  procedure  provided 
for  in  Article  21  may  be  used. 

Article  23 

No  measures  of  execution  or  preventive  measures  against  the  property  of  a 
Contracting  State  may  be  taken  in  the  territory  of  another  Contracting  State 
except  where  and  to  the  extent  that  the  State  has  expressly  consented  thereto 
in  writing  in  any  particular  case. 

Chapter  IV 

Optional  Provisions 

Article  24 

1.  Notwithstanding  the  provisions  of  Article  15,  any  State  may,  when  signing 
this  Couventicn  or  depositing  its  instrument  of  ratification,  acceptance  or  acces- 
sion, or  at  any  later  date,  by  notification  addressed  to  the  Secretary  General  of 
the  Council  of  Europe,  declare  that,  in  cases  not  falling  within  Articles  1  to  13, 
its  courts  shall  be  entitled  to  entertain  proceedings  against  another  Contracting 
State  to  the  extent  that  its  courts  are  entitled  to  entertain  proceedings  against 
States  not  Party  to  the  present  Convention.  Such  a  declaration  shall  be  without 
prejudice  to  the  immunity  from  jurisdiction  which  foreign  States  enjoy  in  re- 
spects of  acts  performed  in  the  exercise  of  sovereign  authority  {acta  jure  imperii). 

2.  The  courts  of  a  State  which  have  made  the  declaration  provided  for  in  para- 
graph 1  shall  not  hovvever  be  entitled  to  entertain  such  proceedings  against  an- 
other Contracting  State  if  their  jurisdiction  could  have  been  based  solely  on  one 
or  more  of  the  grounds  mentioned  in  the  Annex  to  the  present  Convention,  un- 
less that  other  Contracting  State  has  taken  a  step  in  the  proceedings  relating  to 
the  merits  without  first  challenging  the  jurisdiction  of  the  court. 

3.  The  provisions  of  Chapter  II  apply  to  proceedings  instituted  against  a  Con  • 
tracting  State  in  accordance  with  the  present  article. 

4.  The  declaration  made  under  paragraph  1  may  be  withdrawn  by  notification 
addressed  to  the  Secretary  General  of  the  Council  of  Europe.  The  withdrawal 
shall  take  effect  three  months  after  the  date  of  its  receipt,  but  this  shall  not 
affect  proceedings  instituted  before  the  date  on  which  the  withdrawal  becomes 
effective. 

Article  25 

1.  Any  Contracting  State  which  has  made  a  declaration  under  Article  24  shall, 
in  cases  not  falling  within  Articles  1  to  13,  give  effect  to  a  judgment  given  by  a 
court  of  another  Contracting  State  which  has  made  a  like  declaration : 

(a)  if  the  conditions  prescribed  in  paragraph  1  (&)  of  Article  20  have  been 
fulfilled;  and 

(&)  if  the  court  is  considered  to  have  jurisdiction  in  accordance  with  the  fol- 
lowing paragraphs. 

2.  However,  the  Contracting  State  is  not  obliged  to  give  effect  to  such  a 
judgment  : 

(a)  if  there  is  a  ground  for  refusal  as  provided  for  in  paragraph  2  of  Article 
20;  or 

(6)  if  the  provisioins  of  paragraph  2  of  Article  24  have  not  been  observed. 

3.  Subject  to  the  provisions  of  paragraph  4,  a  court  of  a  contracting  State  shall 
be  considered  to  have  jurisdiction  for  the  purpose  of  paragraph  1(b): 

(a)  if  its  jurisdiction  is  recognized  in  accordance  with  the  provisions  of  an 
agreement  to  which  the  State  of  the  forum  and  the  other  Contracting  State  are 
Parties ; 

(&)  w^here  there  is  no  agreement  between  the  two  States  concerning  the  recog- 
nition and  enforcement  of  judgments  in  civil  matters,  if  the  courts  of  the  State 
of  the  forum  would  have  been  entitled  to  assume  jurisdiction  had  they  applied, 
mutatis  mutandis,  the  rules  of  jurisdiction  (other  than  those  mentioned  in  the 
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Annex  to  the  present  Convention)  which  operate  in  the  State  against  which 
the  judgment  was  given.  This  provision  does  not  apply  to  questions  arising  out  of 
contracts. 

4.  The  Contracting  States  having  made  the  declaration  provided  for  in  Article 
24  may,  by  means  of  a  supplementary  agreement  to  this  Convention,  determine 
the  circumstances  in  which  their  courts  .shall  be  considered  to  have  jurisdiction 
for  the  purpo.^es  of  paragraph  1  (h)  of  this  article. 

5.  If  the  Contracting  State  does  not  give  effect  to  the  judgment,  the  procedure 
provided  for  in  Article  21  may  l>e  used. 

Article  26 

Notwithstanding  the  provisions  of  Article  23,  a  judgment  rendered  against  a 
Contracting  State  in  proceedings  relating  to  an  industrial  or  commercial  activity, 
in  which  the  State  is  engaged  in  the  same  manner  as  a  private  i>erson.  may  be 
enforced  in  the  State  of  the  forum  against  property  of  the  State  against  which 
judgment  has  been  given,  used  exclusively  in  connection  with  such  an  activity,  if: 

(a)  both  the  State  of  the  forum  and  the  State  against  which  the  judgment 
has  been  given  have  made  declarations  under  Article  24  ; 

(&)  the  proceedings  which  resulted  in  the  judgment  fell  within  Articles  1  to 
13  or  were  instituted  in  accordance  with  paragraphs  1  and  2  of  Article  24;  and 

(c)  the  judgment  satisfies  the  recpiirements  laid  down  in  paragraph  1  (6)  of 
Article  20. 

OHAPTia    V 

General  I'rovisions 
Article  27 

1.  For  the  purposes  of  the  present  Convention,  the  expression  "Contracting 
State"  shall  not  include  any  legal  entity  of  a  Contracting  State  which  is  distinct 
therefrom  and  is  capable  of  suing  or  being  sued,  even  if  that  entity  has  been  en- 
trusted with  public  functions. 

2.  Proceedings  may  be  instituted  against  any  entity  referred  to  in  paragraph 
1  before  the  court  of  another  Contracting  State  in  the  same  manner  as  against 
a  private  person ;  however,  the  courts  may  not  entertain  proceedings  in  respect 
of  acts  performed  by  the  entity  in  the  exercise  of  sovereign  authority  ( acta  jure 
imperii) . 

8.  Proceedings  may  in  any  event  be  in.stituted  against  any  such  entity  before 
those  courts  if,  in  corresponding  circumstances,  the  courts  would  have  had  juris- 
diction if  the  proceedings  had  been  instituted  against  a  Contracting  State. 

Article  28 

1.  Without  prejudice  to  the  provisions  of  Article  27,  the  constituent  States  of 
a  Federal  State  do  not  enjoy  immunity. 

2.  However,  a  Federal  State  Party  to  the  present  Convention,  may,  by  notifica- 
tion addressed  to  the  Secretary  General  of  the  Council  of  Europe,  declare  that 
its  constituent  States  may  invoke  the  provisions  of  the  Convention  applicable 
to  Contracting  States,  and  have  the  same  obligations. 

3.  Where  a  Federal  State  has  made  a  declaration  in  accordance  with  para- 
graph 2,  service  of  documents  on  a  constituent  State  of  a  Federation  shall  be 
made  with  the  Ministry  of  Foreign  Affairs  of  the  Federal  State,  in  conformity 
with  Article   116. 

4.  The  Federal  State  alone  is  competent  to  make  the  declarations,  notifications 
and  communcations  provided  for  in  the  present  Convention,  and  the  Federal 
State  alone  may  be  party  to  proceedings  pursuant  to  Article  34. 

Article  29 

The  present  Convention  shall  not  apply  to  proceedings  concerning : 

(a)  social  security; 

(&)  damage  or  injury  in  nuclear  matters; 

(c)  customs  duties,  taxes  or  penalties. 
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Article  30 

The  present  Convention  shall  not  apply  to  proceedings  in  respect  of  claims 
relating  to  the  operation  of  seagoing  vessels  owned  or  operated  by  a  Contracting 
State  or  to  the  carriage  of  cargoes  owned  by  a  Contracting  State  and  carried  on 
board  merchant  vessels. 

Article  31 

Nothing  in  this  Convention  shall  affect  any  immunities  or  privilages  enjoyed 
by  a  Contracting  State  in  respect  of  anything  done  or  omitted  to  be  done  by, 
or  in  relation  to,  its  armed  forces  when  on  the  territory  of  another  Contracting 
State. 

Article  32 

Nothing  in  the  present  Convention  shall  affect  privileges  and  immunities  re- 
lating to  the  exercise  of  the  functions  of  diplomatic  missions  and  consular 
posts  and  persons  connected  with  them. 

Article  33 

Nothing  in  the  present  Convention  shall  affect  existing  or  future  international 
agreements  in  special  fields  which  relate  to  matters  dealt  with  in  the  present 
Convention. 

Article  34 

1.  Any  dispute  which  might  arise  between  two  or  more  Contracting  States 
concerning  the  interpretation  or  application  of  the  present  Convention  shall  be 
submitted  to  the  International  Court  of  Justice  on  the  application  of  one  of  the 
parties  to  the  dispute  or  by  special  agreement  unless  the  parties  agree  on  a 
different  method  of  peaceful  settlement  of  the  dispute. 

2.  However,  proceedings  may  not  be  instituted  before  the  International  Court 
of  Justice  which  relate  to : 

(a)  a  dispute  concerning  a  question  arising  in  proceedings  instituted  against 
a  Contracting  State  before  a  court  of  another  Contracting  State,  before  the 
court  has  given  a  judgment  which  fulfills  the  condition  provided  for  in  para- 
graph l{b)  of  Article  20 ; 

(6)  a  dispute  concerning  a  question  arising  in  proceedings  instituted  before 
a  court  of  a  Contracting  State  in  accordance  with  paragraph  1  of  Article  21, 
before  the  court  has  rendered  a  final  decision  in  such  proceedings. 

Article  35 

1.  The  present  Convention  shall  apply  only  to  proceedings  introduced  after  its 
entry  into  force. 

2.  When  a  State  has  become  Party  to  this  Convention  after  it  has  entered  into 
force,  the  Convention  shall  apply  only  to  proceedings  introduced  after  it  has 
entered  into  force  with  respect  to  that  State. 

3.  Nothing  in  this  Convention  shall  apply  to  proceedings  arising  out  of,  or 
judgments  based  on,  acts,  omissions  or  facts  prior  to  the  date  on  which  the 
present  Convention  is  opened  for  signature. 

Chapter  VI 

Final  provisions 

Article  36 

1.  The  present  Convention  shall  be  open  to  signature  by  the  member  States  of 
the  Council  of  Europe.  It  shall  be  subject  to  ratification  or  acceptance.  Instru- 
ments of  ratification  or  acceptance  shall  be  deposited  with  the  Secretary  General 
of  the  Council  of  Europe. 

2.  The  Convention  shall  enter  into  force  three  months  after  the  date  of  the 
deposit  of  the  third  instrument  of  ratification  or  acceptance. 

3.  In  respect  of  a  signatory  State  ratifying  or  accepting  subsequently,  the 
Convention  shall  enter  into  force  three  months  after  the  date  of  the  deposit  of  its 
instrument  of  ratification  or  acceptance. 
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Article  37 

1.  After  the  entry  into  force  of  the  present  Convention,  the  Committee  ot 
Ministers  of  the  Council  of  Europe  may.  by  a  decision  taken  by  a  unanimous 
vote  of  the  members  casting  a  vote,  invite  any  non-member  State  to  accede 
thereto. 

2.  Such  accession  shall  be  effected  by  depositing  with  the  Secretary  General 
of  the  Council  of  P^urope  an  instrument  of  accession  which  shall  take  effect  three 
months  after  the  date  of  its  deposit. 

3.  However,  if  a  State  having  already  acceded  to  the  Convention  notifies  the 
Secretary  General  of  the  Council  of  Europe  of  its  objection  to  the  accession  of 
another  non-member  State,  before  the  entry  into  force  of  this  accession,  the 
Convention  .shall  not  apply  to  the  relations  between  these  two  States. 

Article  38 

1.  Any  State  may,  at  the  time  of  signature  or  when  depositing  its  instrument 
of  ratification,  acceptance  or  acce.ssion,  specify  the  territory  or  territories  to 
which  the  present  Convention  shall  apply. 

2.  Any  State  may,  when  depositing  its  instrument  of  ratification,  acceptance 
or  acces.sion  or  at  any  later  date,  by  declaration  addressed  to  the  Secretary 
General  of  the  Council  of  Euroi)e.  extend  this  Convention  to  any  other  territory 
or  territories  specified  in  the  declaration  and  for  who.se  international  relations 
it  is  responsil)le  or  on  whose  behalf  it  is  authorised  to  give  undertakings. 

3.  Any  declaration  made  in  pursuance  of  the  preceding  paragraph  may,  in 
respect  of  any  territory  mentioned  in  such  declaration,  be  withdrawn  according 
to  the  procedure  laid  down  in  Article  ^0  of  this  Convention. 

Article  39 

No  reservation  is  permitted  to  the  present  Convention. 

Article  40 

1.  Any  Contracting  State  may,  in  so  far  as  it  is  concerned,  denounce  this 
Convention  by  means  of  a  notification  addressed  to  the  Secretary  General  of 
the  Council  of  Europe. 

2.  Such  denunciation  shall  take  effect  six  months  after  the  date  of  receipt  by 
the  Secretary  General  of  such  notification.  This  convention  shall,  however,  con- 
tinue to  apply  to  proceedings  introduced  before  the  date  on  which  the  denuncia- 
tion takes  effect,  and  to  judgments  given  in  such  proceedings. 

Article  J^l 

The  Secretary  General  of  the  Council  of  Euroi^e  shall  notify  the  member 
States  of  the  Council  of  Europe  and  any  State  which  has  acceded  to  this  Com- 
vention  of : 

(a)  any  signature; 

(&)  any  deposit  of  any  instrument  of  ratification,  acceptance  or  accession  ; 

(c)  any  date  of  entry  into  force  of  this  Convention  in  accordance  with  Articles 
36  and  37  thereof  ; 

{d)  any  notification  received  in  pursuance  of  the  provisions  of  paragraph  2 
of  Article  19 ; 

(e)  any  communication  received  in  pursuance  of  the  provisions  of  paragraph 
4  of  Article  21 ; 

(/)  any  notification  received  in  pursuance  of  the  provisions  of  paragraph  1  of 
Article  24 ; 

(fir)  the  withdrawal  of  any  notification  made  in  pursuance  of  the  provisions 
of  paragraph  4  of  the  Article  24  ; 

(70  any  notification  received  in  pursuance  of  the  provisions  of  paragraph  2 
of  Article  28 ; 

(0  any  notification  received  in  pur.suance  of  the  provisions  of  paragraph  3  of 
Article  37  ; 

(;)  any  declaration  received  in  pursuance  of  the  provisions  of  Article  38; 

(fc)  any  notification  received  in  pursuance  of  the  provisions  of  Article  40  and 
the  date  on  which  denunciation  takes  effect. 
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In  witness  whereof  tlie  undersigned,  being  duly  authorized  thereto,  have  signed 
this  Convention. 

Done  at  Basle,  this  16th  day  of  May  1972,  in  English  and  French,  both  texts 
being  equally  authoritative,  in  a  single  copy  which  shall  remain  deposited  in  the 
archives  of  the  Council  of  Europe.  The  Secretary  General  of  the  Council  of 
Europe  shall  transmit  certified  copies  to  each  of  the  signatory  and  acceeding 
States. 

ANNEX 

The  grounds  of  jurisdiction  referred  to  in  paragraph  3,  subparagraph  (a),  of 
Article  20.  paragraph  2  of  Article  24  and  paragraph  3,  subparagraph  (b),  of 
Article  25  are  the  following  : 

(a)  the  presence  in  the  territory  of  the  State  of  the  forum  of  property  belonging 
to  the  defendant,  or  the  seizure  by  the  plaintiff  of  property  situated  there,  unless 
the  action  is  brought  to  assert  proprietary  or  possessory  rights  in  that  property, 
or  arises  from  another  issue  relating  to  such  property  ;  or  the  property  constitutes 
the  security  for  a  debt  which  is  the  subject-matter  of  the  action  ; 

( & )  the  nationality  of  the  plaintiff  ; 

(c)  the  domicile,  habitual  residence  or  ordinary  residence  of  the  plaintiff 
within  the  territory  of  the  State  of  the  forum  unless  the  assumption  of  jurisdic- 
tion on  such  a  ground  is  i>ermitted  by  way  of  an  exception  made  an  account  of 
the  particular  subject-matter  of  a  class  of  contracts  : 

id)  the  fact  that  the  defendant  carried  on  business  within  the  territory  of  the 
State  of  the  forum,  unless  the  action  arises  from  that  business  : 

(c)  a  unilateral  specification  of  the  forum  by  the  plaintiff,  particularly  in  an 
invoice. 

A  legal  person  shall  be  considered  to  have  its  domicile  or  habitual  residence 
where  it  has  its  seat,  registered  oflBce  or  principal  place  of  business. 

ADDITIONAL  PROTOCOL  TO  THE  EUROPEAN  CONVENTION  ON  STATE 

IMMUNITY 

The  member  States  of  the  Council  of  Europe,  signatory  to  the  present  Protocol. 

Having  taken  note  of  the  European  Convention  on  State  Immunity — hereinafter 
referred  to  as  ""the  Convention" — and  in  particular  Articles  21  and  34  thereof; 

Desiring  to  develop  the  work  of  harmonisation  in  the  field  covered  by  the  Con- 
vention by  the  addition  of  provisions  concerning  a  European  procedure  for  the 
settlement  of  disputes, 

Pabt  I 

Article  1 

1.  Where  a  judgment  has  been  given  against  a  State  Party  to  the  Convention 
and  that  State  does  not  give  effect  thereto,  the  party  which  seeks  to  invoke 
judgment  shall  be  entitled  to  have  determined  the  question  whether  effect  should 
be  given  to  the  judgment  in  conformity  with  Article  20  or  Article  25  of  the  Con- 
vention, by  instituting  proceedings  before  either  : 

{a)  the  competent  court  of  that  State  in  application  of  Article  21  of  the  Con- 
vention ;  or 

(&)  the  European  Tribunal  constituted  in  conformity  with  the  provisions  of 
Part  III  of  the  present  Protocol,  provided  that  that  State  is  a  Party  to  the 
present  Protocol  and  has  not  made  the  declaration  referred  to  in  Part  IV  thereof. 

The  choice  between  these  two  possibilities  shall  be  final. 

2.  If  the  State  intends  to  institute  proceedings  before  its  court  in  accordance 
with  the  provisions  of  paragraph  1  of  Article  21  of  the  Convention,  it  must  give 
notice  of  its  intention  to  do  so  to  the  party  in  whose  favour  the  judgment  has 
been  given :  the  State  may  thereafter  institute  such  proceedings  only  if  the  party 
has  not,  within  three  months  of  receiving  notice,  instituted  proceedings  before 
th  European  Tribunal.  Once  this  period  has  elapsed,  the  party  in  whose  favour 
the  judgment  has  been  given  may  no  longer  institute  proceedings  before  the 
European  Tribunal. 

8.  Save  in  so  far  as  may  be  necessary  for  the  application  of  Articles  20  and  25 
of  the  Convention,  the  European  Tribunal  may  not  review  the  merits  of  the 
judgment. 
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Pabt  II 

Article  2 

1.  Any  dispute  which  might  arise  between  two  or  more  States  Parties  to  the 
present  Protocol  concerning  the  interpretation  or  application  of  the  Convention 
shall  be  submitted,  on  the  application  of  one  of  the  parties  to  the  dispute  or  by 
special  agreement,  to  the  P:uroi)ean  Tribunal  constituted  in  conformity  with 
the  provisions  of  Part  III  of  the  present  Protocol.  The  States  Parties 'to  the 
present  Protocol  undertake  not  to  submit  such  a  dispute  to  a  different  mode  of 
settlement. 

2.  If  the  dispute  concerns  a  question  arising  in  proceedings  instituted  before 
a  court  of  one  State  Party  to  the  Convention  against  another  State  Party  to 
the  Convention,  or  a  (juestion  arising  in  proceedings  instituted  before  a  court 
of  a  State  Party  to  the  Convention  in  accordance  with  Article  21  of  the  Conven- 
tion, it  may  not  be  referred  to  the  Euroi)ean  Tribunal  until  the  court  has  given 
a  final  decision  in  such  proceedings. 

3.  Proceedings  may  not  be  instituted  before  the  Europan  Tribunal  which 
relate  to  a  dispute  concerning  a  judgment  wliich  it  has  already  determined  or 
is  required  to  determine  by  virtue  of  Part  I  of  this  Protocol. 

Article  S 

Nothing  in  the  present  Protocol  shall  be  interpreted  as  preventing  the  Euro- 
pean Terminal  from  determining  any  dispute  which  might  arise  between  two 
or  more  States  Parties  to  the  Convention  concerning  the  interpretation  or  appli- 
cation thereof  and  which  might  be  submitted  to  it  by  si^ecial  agreement,  even 
if  these  States,  or  any  of  them,  are  not  Parties  to  the  present  Protocol. 

Pabt  III 

Article   4 

1.  There  shall  be  established  a  European  Tribunal  in  matters  of  State  Immu- 
nity to  determine  cases  brought  before  it  in  conformity  with  the  provisions  of 
Parts  I  and  II  of  the  present  Protocol. 

2.  The  European  Tribunal  shall  consist  of  the  members  of  the  European  Court 
of  Human  Rights  and,  in  respect  of  each  nonmember  State  of  the  Council  of 
Europe  which  as  acceded  to  the  present  Protocol,  a  person  possessing  the  qualifi- 
cations required  of  members  of  that  Court  designated,  with  the  agreement  of 
the  Committee  of  Ministers  of  the  Council  of  Europe,  by  the  government  of  that 
State  for  a  period  of  nine  years. 

3.  The  President  of  the  European  Tribunal  shall  be  the  President  of  the 
European  Court  of  Human  Rights. 

Article  5 

1.  Where  proceedings  are  instituted  before  the  European  Tribunal  in  accord- 
ance with  the  provisions  of  Part  I  of  the  present  Protocol,  the  European  Tri- 
bunal shall  consist  of  a  Chamber  composed  of  seven  members.  There  shall  sit 
as  cj?  officio  members  of  the  Chamber  the  member  of  the  European  Tribunal 
who  is  a  national  of  the  State  against  which  the  judgment  has  been  given  and 
the  member  of  the  European  Tribunal  who  is  a  national  of  the  State  of  the 
forum,  or,  should  there  be  no  such  member  in  one  or  the  other  case,  a  person 
designated  by  the  government  of  the  State  concerned  to  sit  in  the  capacity  of 
a  member  of  the  Chamber.  The  names  of  the  other  five  members  shall  be  chosen 
by  lot  by  the  President  of  the  European  Tribunal  in  the  presence  of  the  Registrar. 

2.  Where  proceedings  are  instituted  before  the  European  Tribunal  in  accord- 
ance with  the  provisions  of  Part  II  of  the  present  Protocol,  the  Chamber  shall 
be  constituted  in  the  manner  provided  for  in  the  preceding  paragraph.  However, 
there  shall  sit  as  ex  officio  members  of  the  Chamber  the  members  of  the  Euro- 
pean tribunal  who  are  nationals  of  the  States  parties  to  the  dispute  or,  should 
there  be  no  such  member,  a  person  designated  by  the  government  of  the  State 
concerned  to  .sit  in  the  capacity  of  a  member  of  the  Chamber. 

3.  Where  a  case  pending  before  a  Chamber  raises  a  serious  question  affecting 
the  interpretation  of  the  Convention  or  of  the  present  Protocol,  the  Chamber 
may,  at  any  time,  relinquish  jurisdiction  in  favour  of  the  European  Tribunal 
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meeting  in  plenary  session.  The  relinquishment  of  jurisdiction  shall  be  obligatory 
where  the  resolution  of  such  question  might  have  a  result  inconsistent  with  a 
judgment  previously  delivered  by  a  Chamber  or  by  the  European  Tribunal 
meeting  in  plenary  session.  The  relinquishment  of  jurisdiction  shall  be  final. 
Reasons  need  not  be  given  for  the  decision  to  relinquish  jurisdiction. 

Article  6 

1.  The  European  Tribunal  shall  decide  any  disputes  as  to  whether  the  Tribunal 
has  jurisdiction. 

2.  The  hearings  of  the  European  Tribunal  shall  be  public  unless  the  Tribunal 
in  exceptional  circumstances  decides  otherwise. 

3.  The  judgments  of  the  European  Tribunal,  taken  by  a  majority  of  the 
members  present,  are  to  be  delivered  in  public  session.  Reasons  shall  be  given 
for  the  judgment  of  the  European  Tribunal.  If  the  judgment  does  not  represent 
in  whole  or  in  part  the  unanimous  opinion  of  the  European  Tribunal,  any  mem- 
ber shall  be  entitled  to  deliver  a  separate  opinion. 

4.  The  judgments  of  the  European  Tribunal  shall  be  final  and  binding  upon 
the  parties. 

Article  7 

1.  The  European  Tribunal  shall  draw  up  its  own  rules  and  fix  its  own 
procedure. 

2.  The  Registry  of  the  European  Tribunal  shall  be  provided  by  the  Registrar 
f  the  European  Court  of  Human  Rights. 

Article  8 

1.  The  operating  costs  of  the  European  Tribunal  shall  be  borne  by  the  Council 
of  Europe.  States  non-members  of  the  Council  of  Europe  having  acceded  to  the 
present  Protocol  shall  contribute  thereto  in  a  manner  to  be  decided  by  the 
Committee  of  Ministers  after  agreement  with  these  States. 

2.  The  members  of  the  European  Tribunal  shall  receive  for  each  day  of  duty 
a  compensation  to  be  determined  by  the  Conmiittee  of  Ministers. 

Pabt  IV 

Article  9 

1.  Any  State  may.  by  notification  addressed  to  the  Secretary  General  of  the 
Council  of  Europe  at  the  moment  of  its  signature  of  the  present  Protocol,  or  of 
the  deposit  of  its  instrument  of  ratification,  acceptance  or  accession  thereto, 
declare  that  it  will  only  be  bound  by  Parts  II  to  V  of  the  present  Protocol. 

2.  Such  a  notification  may  be  withdrawn  at  any  time. 

Pabt  Y 
Article  10 

1.  The  present  Protocol  shall  be  open  to  signature  by  the  member  States  of 
the  Council  of  Euroiie  which  have  signed  the  Convention.  It  shall  be  subject 
to  ratification  or  acceptance.  Instruments  of  ratification  or  acceptance  shall  be 
deposited  with  the  Secretary  General  of  the  Council  of  Europe. 

2.  The  present  Protocol  shall  enter  into  force  three  months  after  the  date  of 
the  deposit  of  the  fifth  instrument  of  ratification  or  acceptance. 

3.  In  resi)ect  of  a  signatory  State  ratifying  or  accepting  subsequently,  the 
Protocol  shall  enter  into  force  three  months  after  the  date  of  the  deposit  of  its 
instrument  of  ratification  or  acceptance. 

4.  A  member  State  of  the  Council  of  Europe  may  not  ratify  or  accept  the 
prtseut  Protocol  without  having  ratifie<:l  or  accepted  the  Convention. 

Article  11 

1.  A  State  which  has  acceded  to  the  Convention  may  accede  to  the  present 
Protocol  after  the  Protocol  has  entered  into  force. 

2.  Such  accession  shall  be  effected  by  depositing  with  the  Secretary  General 
of  the  Council  of  Euroi)e  an  instrument  of  accession  which  shall  take  effect  three 
months  after  the  date  of  its  deposit. 
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Article  12 
No  reservation  is  permitted  to  the  present  Protocol. 

Article  IS 

1.  Any  Contracting  State  may,  in  so  far  as  it  is  concerned,  denounce  the 
present  Protocol  by  means  of  a  notification  addressed  to  the  Secretary  General 
of  the  Council  of  Europe. 

2.  Such  denunciation  shall  take  effect  six  months  after  the  date  of  receipt 
by  the  Secretary  General  of  such  notification.  The  Protocol  shall,  however,  con- 
tinue to  apply  to  proceedings  introduceil  in  conformity  with  the  provisions  of 
the  Protocol  before  the  date  on  which  such  denunciation  takes  effect. 

3.  Denunciation  of  the  Convention  shall  automatically  entail  denunciation 
of  the  present  Protocol. 

Article  14 

The  Secretary  General  of  the  Council  of  Europe  shall  notify  the  member 
States  of  the  Council  and  any  State  which  has  acceded  to  the  Convention  of : 
(a)  any  signature  of  the  present  Protocol; 
(&)  any  deposit  of  an  instrument  of  ratification,  acceptance  or  accession; 

(c)  any  date  of  entry  into  force  of  the  present  Protocol  in  accordance  with 
Articles  10  and  11  thereof; 

(d)  any  notification  received  in  pursuance  of  the  provisions  of  Part  IV  and 
any  withdrawal  of  any  such  notification  ; 

(c)  any  notification  received  in  pursuance  of  the  provisions  of  Article  13  and 
the  date  on  which  such  denunciation  takes  effect. 

In  witness  whereof  the  undersigned,  being  duly  authorised  thereto,  have  signed 
the  present  Protocol. 

Done  at  Basle,  this  16th  day  of  May  1972.  in  English  and  French,  both  texts 
being  equally  authoritative,  in  a  single  copy  which  shall  remain  deposited  in 
the  archives  of  the  Council  of  Europe.  The  Secretary  General  of  the  Council  of 
Europe  shall  transmit  certified  copies  to  each  of  the  signatory  and  acceding 
States. 

RESOLUTION   (72)    2  OF  THE  COMMITTEE  OF  MINISTERS  OF  THE 
COUNCIL  OF  EUROPE 

Adopted  at  the  206th  meeting  of  the  Ministers'  Deputies  on  18  January  1912 

The  Committee  of  Ministers  of  the  Council  of  Europe. 

Having  taken  note  of  the  text  of  the  European  Convention  on  State  Immunity ; 

Considering  that  one  of  the  aims  of  this  Convention  is  to  ensure  compliance 
with  judgments  given  against  a  State, 

Recommends  the  governments  of  those  member  States  which  shall  become 
Parties  to  this  Convention  to  establish,  for  the  purpose  of  Article  21  of  the 
Convention,  a  procedure  which  shall  be  as  expeditious  and  simple  as  possible. 


APPENDIX  3— ACTIONS  AGAINST  INSUREES  OF  PER- 
SONS ENTITLED  TO  DIPLOMATIC  IMMUNITY 

DIPLOMATIC  PRIVILEGES  ACT  1964  (UNITED  KINGDOM) 

CHAPTER   81 

Arrangement  of  Sections 

Section 

1.  Replacement  of  existing  law. 

2.  Application  of  Vienna  Convention. 

3.  Restriction  of  privileges  and  immunities. 
i.  Evidence. 

5.  Consequential  amendments. 

6.  Orders  in  Council. 

7.  Saving  for  certain  bilateral  arrangements. 

8.  Short  title,  interpretation,  commencement,  repeal  and  saving. 

Schedules 

Schedule  1 — Articles  of  Vienna  Convention  having  the  force  of  law  in  the  United  Kingdom. 
Schedule  2 — Enactments  repealed. 

1964    CHAPTER    81 

An  Act  to  amend  the  law  on  diplomatic  privileges  and  immunities  by  giving  effect  to 
the  Vienna  Convenion  on  Diplomatic  Relations ;  and  for  purposes  connected  therewith. 
tSlst  July  1964] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  The  following  provisions  of  this  Act  shall,  with  respect  to  the  matters  dealt 
with  therein,  have  effect  in  substitution  for  any  previous  enactment  or  rule  of 
law. 

2. —  (1)  Subject  to  section  3  of  this  Act,  the  Articles  set  out  in  Schedule  1  to 
this  Act  ( being  Articles  of  the  Vienna  Convention  on  Diplomatic  Relations  signed 
in  1961)  shall  have  the  force  of  law  in  the  United  Kingdom  and  shall  for  that 
purpose  be  construed  in  accordance  with  the  following  provisions  of  this  section. 

(2)  In  those  Articles— 

"agents  of  the  receiving  State"  shall  be  construed  as  including  any  con- 
stable and  any  person  exercising  a  power  of  entry  to  any  premises  under 
any  enactment  (including  any  enactment  of  the  Parliament  of  Northern 
Ireland)  ; 

"national  of  the  receiving  State"  shall  be  construed  as  meaning  citizen  of 
the  United  Kingdom  and  Colonies ; 

"Ministry  for  Foreign  Affairs  or  such  other  ministry  as  may  be  agreed" 
shall  be  construed  as  meaning  the  department  of  the  Secretary  of  State 
concerned ; 
and,  in  the  application  of  those  Articles  to  Scotland,  any  reference  to  attachment 
or  execution  shall  be  construed  as  a  reference  to  the  execution  of  diligence,  and 
any  reference  to  the  execution  of  a  judgment  as  a  reference  to  the  enforcement  of 
a  decree  by  diligence. 

(3)  For  the  purposes  of  Article  32  a  waiver  by  the  head  of  the  mission  of  any 
State  or  any  person  for  the  time  being  performing  his  functions  shall  be  deemed 
to  be  a  waiver  by  that  State.  . 

(4)  The  exemption  granted  by  Article  33  with  respect  to  any  services  shall 
be  deemed  to  except  those  services  from  any  class  of  employment  which  is  in- 
surable employment,  or  in  respect  of  which  contributions  are  required  to  be  paid, 
under  the  National  Insurance  (Industrial  Injuries)  Acts  1946  to  1964,  the  Na- 
tional Insurance  Acts  1946  to  1964,  any  enactment  for  the  time  being  m  force 
amending  any  of  those  Acts,  or  any  corresponding  enactment  of  the  Parliament 
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of  Northern  Ireland,  but  not  so  as  to  render  any  person  liable  to  any  contribution 
which  he  would  not  be  required  to  pay  if  those  services  were  not  so  excepted. 

(5)  Articles  35,  36  and  40  shall  be  construed  as  granting  any  privilege  or  im- 
munity which  they  require  to  be  granted. 

(6)  The  references  in  Articles  37  and  38  are  the  extent  to  which  any  privileges 
und  immunities  are  admitted  by  the  receiving  State  and  to  additional  privileges 
and  immunities  that  may  be  granted  by  the  receiving  State  shall  be  construed 
as  referring  respectively  to  the  extent  to  which  any  privileges  and  immunities 
may  be  specified  by  Her  Majesty  by  Order  in  Council  and  to  any  additional 
privileges  and  immunities  that  may  be  so  si>ecified. 

3. —  (1)  If  it  appears  to  Her  Majesty  that  the  privileges  and  immunities  ac- 
corded to  a  mission  of  Her  Majesty  in  the  territory  of  any  State,  or  to  persons 
connected  with  that  mission,  are  less  than  those  conferred  by  this  Act  on  the 
mission  of  that  State  or  on  persons  connected  with  that  mission,  Her  Majesty 
may  by  an  Order  in  Council  withdraw  such  of  the  privileges  and  immunities  so 
conferred  from  the  mission  of  that  State  or  from  such  persons  connected  with 
it  as  appears  to  Her  Majesty  to  be  proper. 

(2)  An  Order  in  Council  under  this  section  shall  be  disregarded  for  the  pur- 
poses of  paragraph  (o)  of  the  proviso  to  section  4  of  the  British  Nationality 
Act  1948  (citizenship  of  children  of  certain  persons  possessing  diplomatic 
immunity). 

4.  If  in  any  proceedings  any  question  arises  whether  or  not  any  person  is 
entitled  to  any  privilege  or  immunity  under  this  Act  a  certificate  issued  by  or 
under  the  authority  of  the  Secretary  of  State  stating  any  fact  relating  to  that 
question  shall  be  conclusive  evidence  of  that  fact. 

5. —  (1)  In  section  14(1)  of  the  Aliens  Restriction  (Amendment)  Act  1919 
(saving  for  diplomatic  i>ersons)  for  the  words  "head  of  a  foreign  diplomatic 
mission  or  any  member  of  his  oflScial  staff  or  household"  there  shall  be  substi- 
tuted the  words  "member  of  a  mission  (within  the  meaning  of  the  Diplomatic 
Privileges  Act  1964)  or  any  i)erson  who  is  a  member  of  the  family  and  forms 
I>art  of  the  household  of  such  a  member". 

(2)  In  paragraph  (a)  of  the  proviso  to  section  4  of  the  British  Nationality 
Act  1948  for  the  words  from  "possesses  such  immunity"  to  "His  Majesty"  there 
shall  be  substituted  the  words  "is  a  person  on  whom  any  immunity  from  juris- 
diction is  conferred  by  or  under  the  Diplomatic  Privileges  Act  19(>4  or  on  whom 
such  immunity  from  jurisdiction  as  is  conferred  by  that  Act  on  a  diplomatic 
agent  is  conferred  by  or  under  any  other  Act". 

6. —  (1)  No  recommendation  shall  be  made  to  Her  Majesty  in  Council  to  make 
an  Order  under  section  2  of  this  Act  unless  a  draft  thereof  has  been  laid  before 
Parliament  and  approved  by  resolution  of  each  House  of  Parliament ;  and  any 
statutory  instrument  containing  an  Order  under  section  3  of  this  Act  shall  be 
subject  to  annulment  in  pursuance  of  a  resolution  of  either  House  of  Parliament. 

(2)  Any  power  to  make  an  Order  conferred  by  the  foregoing  provisions  of  this 
Act  includes  power  to  vary  or  revoke  an  Order  by  a  subsequent  Order. 

7. —  (1)  Where  any  special  agreement  or  arrangement  between  the  Govern- 
ment of  any  State  and  the  Government  of  the  United  Kingdom  in  force  at  the 
commencement  of  this  Act  provides  for  extending — 

(a)  such  immunity  from  jurisdiction  and  from  arrest  or  detention,  and 
such  inviolability  of  residence,  as  are  conferred  by  this  Act  on  a  diplomatic 
agent;  or 

(&)  such  exemption  from  customs  duties,  taxes  and  related  charges  as  is 
conferred  by  this  Act  in  respect  of  articles  for  the  personal  use  of  a  diplo- 
matic agent ; 
to  any  class  of  person,  or  to  articles  for  the  personal  use  of  any  class  of  person, 
connected  with  the  mission  of  that  State,  that  immunity  and  inviolability  or 
exemption  shall  so  extend,  so  long  as  that  agreement  or  arrangement  continues 
in  force. 

(2)  The  Secretary  of  State  shall  publish  in  the  London,  Edinburgh  and  Belfast 
Gazettes  a  notice  specifying  the  States  with  which  and  the  classes  of  person 
with  respect  to  which  such  an  agreement  or  arrangement  as  is  mentioned  in  sub- 
section (1)  of  this  section  is  in  force  and  whether  its  effect  is  as  mentioned  in 
paragraph  (a)  or  paragraph  (&)  of  that  subsection,  and  shall  whenever  neces- 
sary amend  the  notice  by  a  further  such  notice ;  and  the  notice  shall  be  conclusive 
evidence  of  the  agreement  or  arrangement  and  the  classes  of  person  with  respect 
to  which  it  is  in  force. 

8. —  (1)   This  Act  may  be  cited  as  the  Diplomatic  Privileges  Act  1964. 

(2)  This  Act  shall  be  construed  as  if  Southern  Rhodesia  were  a  State. 
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(3)  This  Act  shall  come  into  force  on  such  day  as  Her  Majesty  may  be  Order 
in  Council  appoint. 

(4)  The  enactments  mentioned  in  Schedule  2  to  this  Act  are  hereby  repealed 
to  the  extent  specified  in  column  3  of  that  Schedule. 

(5)  xVny  Order  in  Council  under  the  Diplomatic  Immunities  Restriction  Act 
1955  which  is  in  force  immediately  before  the  commencement  of  this  Act  shall,  so 
far  as  it  could  have  been  made  under  section  3  of  this  Act,  have  effect  as  if  so 
made. 

Schedules 

schedule  1 
articles  of  \aenna  convention  having  the  force  of  law  in  the  united 

KINGDOM 

Article  1 

For  the  purpose  of  the  present  Convention,  the  following  expressions  shall 
have  the  meanings  hereunder  assigned  to  them  : 

(a)  the  "head  of  the  mission"  is  the  person  charged  by  the  sending  State 
with  the  duty  of  acting  in  that  capacity  ; 

(&)  the  "members  of  the  mission"  are  the  head  of  the  mission  and  the 
members  of  the  staff  of  the  mission  ; 

(c)  the  "members  of  the  staff  of  the  mission"  are  the  members  of  the 
diplomatic  staff,  of  the  administrative  and  technical  staff  and  of  the  service 
staff  of  the  mission  ; 

((?)  the  "members  of  the  diplomatic  staff"  are  the  members  of  the  staff 
of  the  mission  having  diplomatic  rank ; 

(e)  "diplomatic  agent"  is  the  head  of  the  mission  or  a  member  of  the 
diplomatic  staff  of  the  mission  ; 

(/)  the  "members  of  the  administrative  and  technical  staff"  are  the 
members  of  the  staff  of  the  mission  employed  in  the  administrative  and 
technical  service  of  the  mission  ; 

(g)  the  "members  of  the  service  staff"  are  the  members  of  the  staff  of 
the  mission  in  the  domestic  service  of  the  mission  ; 

(h)  a  "private  servant"  is  a  person  who  is  in  the  domestic  service  of  a 
member  of  the  mission  and  w^ho  is  not  an  employee  of  the  sending  State ; 

(i)  the  "premises  of  the  mission"  are  the  buildings  or  parts  of  buildings 
and  the  land  ancillary  thereto,  irrespective  of  ownership,  used  for  the  pur- 
poses of  the  mission  including  the  residence  of  the  head  of  the  mission. 

Article  22 

1.  The  premises  of  the  mission  shall  be  inviolable.  The  agents  of  the  receiving 
State  may  not  enter  them,  except  with  the  consent  of  the  head  of  the  mission. 

2.  The  receiving  State  is  under  a  special  duty  to  take  all  appropriate  steps  to 
protect  the  premises  of  the  mission  against  any  intrusion  or  damage  and  to  pre- 
vent any  disturbance  of  the  peace  of  the  mission  or  impairment  of  its  dignity. 

3.  The  premises  of  the  mission,  their  furnishings  and  other  property  thereon 
and  the  means  of  transport  of  the  mission  shall  be  immune  from  search,  req- 
uisition, attachment  or  execution. 

Article  23 

1.  The  sending  State  and  the  head  of  the  mission  shall  be  exempt  from  all 
national,  regional  or  municipal  dues  and  taxes  in  respect  of  the  premises  of 
the  mission,  whether  owned  or  leased,  other  than  such  as  represent  payment  for 
specific  services  rendered. 

2.  The  exemption  from  taxation  referred  to  in  this  Article  shall  not  apply  to 
such  dues  and  taxes  payable  under  the  law  of  the  receiving  State  by  persons 
contracting  with  the  sending  State  or  the  head  of  the  mission. 

Article  24 

The  archives  and  documents  of  the  mission  shall  be  inviolable  at  any  time 
and  wherever  they  may  be. 
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Abticle  27 

1.  The  receiving  State  shall  permit  and  protect  free  communication  on  the 
part  of  the  mission  for  all  official  purposes.  In  communicating  with  the  Govern- 
ment and  other  missions  and  consulates  of  the  sending  State,  wherever  situated, 
the  mission  may  employ  all  appropriate  means,  including  diplomatic  couriers 
and  messages  in  code  or  cipher.  However,  the  mission  may  install  and  use  a 
wireless  transmitter  only  with  the  consent  of  the  receiving  State. 

2.  The  official  correspondence  of  the  mission  shall  be  inviolable.  Official  cor- 
respondence means  all  correspondence  relating  to  the  mission  and  its  functions. 

3.  The  diplomatic  bag  .shall  not  be  opened  or  detained. 

4.  The  packages  constituting  the  diplomatic  bag  must  bear  visible  external 
marks  of  their  character  and  may  contain  only  diplomatic  documents  or  articles 
intended  for  official  use. 

5.  The  diplomatic  courier,  who  shall  be  provided  with  an  official  document 
indicating  his  status  and  the  number  of  packages  constituting  the  diplomatic 
bag,  shall  be  protected  by  the  receiving  State  in  the  i)erformance  of  his  func- 
tions. He  shall  enjoy  personal  inviolability  and  shall  not  be  liable  to  any  form 
of  arrest  or  detention. 

G.  The  sending  State  or  the  mission  may  designate  diplomatic  couriers  ad  hoc. 
In  .such  cases  the  provisions  of  paragraph  5  of  this  Article  shall  also  apply, 
except  that  the  immunities  therein  mentioned  shall  cease  to  apply  when  such 
a  courier  has  delivered  to  the  consignee  the  diplomatic  bag  in  his  charge. 

7.  A  diplomatic  bag  may  be  entrusted  to  the  captain  of  a  commercial  aircraft 
schedule<l  to  land  at  an  authorized  iM)rt  of  entry.  He  .shall  be  provided  with  an 
official  document  indicating  the  number  of  packages  constituting  the  bag  but 
he  shall  not  be  considered  to  be  a  diplomatic  courier.  The  mission  may  send  one 
of  its  members  to  take  possession  of  the  diplomatic  bag  directly  and  freely  from 
the  captain  of  the  aircraft. 

Article  28 

The  fees  and  charges  levied  by  the  mission  in  the  course  of  its  official  duties 
shall  be  exempt  from  all  dues  and  taxes. 

Article  29 

The  person  of  a  diplomatic  agent  shall  be  inviolable.  He  shall  not  be  liable 
to  any  form  of  arrest  or  detention.  The  receiving  State  shall  treat  him  with  due 
respect  and  shall  take  all  appropriate  steps  to  prevent  any  attack  on  his  person, 
freedom  or  dignity. 

Article  30 

1.  The  private  residence  of  a  diplomatic  agent  shall  enjoy  the  same  inviola- 
bility and  protection  as  the  premises  of  the  mission. 

2.  His  papers,  correspondence  and,  except  as  provided  in  paragraph  3  of 
Article  31,  his  property,  shall  likewise  enjoy  inviolability. 

Article  31 

1.  A  diplomatic  agent  shall  enjoy  immunity  from  the  criminal  jurisdiction  of 
the  receiving  State.  He  shall  also  enjoy  immunity  from  its  civil  and  administra- 
tive jurisdiction,  except  in  the  case  of : 

(a)  a  real  action  relating  to  private  immovable  property  situated  in  the 
territory  of  the  receiving  State,  unless  he  holds  it  on  behalf  of  the  sending 
State  for  the  purposes  of  the  mission  ; 

(&)  an  action  relating  to  succession  in  which  the  diplomatic  agent  is 
involved  as  executor,  administrator,  heir  or  legatee  as  a  private  person 
and  not  on  behalf  of  the  sending  State  ; 

(c)  an  action  relating  to  any  professional  or  commercial  activity  ex- 
ercised by  the  diplomatic  agent  in  the  receiving  State  outside  his  official 
functions. 

2.  A  diplomatic  agent  is  not  obliged  to  give  evidence  as  a  witness. 

3.  Xo  measures  of  execution  may  be  taken  in  respect  of  a  diplomatic  agent 
except  in  the  cases  coming  under  sub-paragraphs  (a),  (&)  and  (c)  of  paragraph 
1  of  this  Article,  and  provided  that  the  measures  concerned  can  be  taken  with- 
out infringing  the  inviolability  of  his  person  or  of  his  residence. 
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4.  The  immunity  of  a  diplomatic  agent  from  the  jurisdiction  of  the  receiving 
States  does  not  exempt  him  from  the  jurisdiction  of  the  sending  State. 

Article  32 

1.  The  immunity  from  jurisdiction  of  diplomatic  agents  and  of  persons  en- 
joying immunity  under  Article  37  may  be  waived  by  the  sending  State. 

2.  The  waiver  must  always  be  express. 

3.  The  initiation  of  proceedings  by  a  diplomatic  agent  or  by  a  person  enjoying 
immunity  from  jurisdiction  under  Article  37  shall  preclude  him  from  invoking 
immunity  from  jurisdiction  in  respect  of  any  counter-claim  directly  connected 
with  the  principal  claim. 

4.  Waiver  of  immunity  from  jurisdiction  in  respect  of  civil  or  administrative 
proceedings  shall  not  be  held  to  imply  waiver  of  immunity  in  respect  of  the 
execution  of  the  judgment,  for  which  a  separate  waiver  shall  be  necessary. 

Article  33 

1.  Subject  to  the  provisions  of  paragraph  3  of  this  Article  a  diplomatic  agent 
shall  with  respect  to  services  rendered  for  the  sending  State  be  exempt  from 
social  security  provisions  which  may  be  in  force  in  the  receiving  State. 

2.  The  exemption  provided  for  in  paragraph  1  of  this  Article  shall  also  apply 
to  private  servants  who  are  in  the  sole  employ  of  a  diplomatic  agent,  on 
condition : 

(a)  that  they  are  not  nationals  of  or  permanently  reside  in  the  receiving 
State;  and 

(6)  that  they  are  covered  by  the  social  security  provision  which  may  be 
in  force  in  the  sending  State  or  a  third  State. 

3.  A  diplomatic  agent  who  employs  persons  to  whom  the  exemption  provided 
for  in  paragraph  2  of  this  Article  does  not  apply  shall  observe  the  obligations 
which  the  social  security  provisions  of  the  receiving  State  impose  upon 
employers. 

4.  The  exemption  provided  for  in  paragraphs  1  and  2  of  this  Article  shall  not 
preclude  voluntary  participation  in  the  social  security  system  of  the  receiving 
State  provided  that  such  participation  is  permitted  by  that  State. 

5.  The  provisions  of  this  Article  shall  not  affect  bilateral  or  multilateral 
agreements  concerning  social  security  concluded  previously  and  shall  not  pre- 
vent the  conclusion  of  such  agreements  in  the  future. 

Article  34 

A  diplomatic  agent  shall  be  exempt  from  all  dues  and  taxes,  personal  or  real, 
national,  regional  or  municipal,  except : 

(a)  indirect  taxes  of  a  kind  which  are  normally  incorporated  in  the 
price  of  goods  or  services ; 

(&)  dues  and  taxes  on  private  immovable  property  situated  in  the  terri- 
tory of  the  receiving  State,  unless  he  holds  it  on  behalf  of  the  sending  State 
for  the  purposes  of  the  mission  ; 

(e)  estate,  succession  or  inheritance  duties  levied  by  the  receiving  State, 
subject  to  the  provisions  of  paragraph  4  of  Article  39. 

(d)  dues  and  taxes  on  private  income  having  its  source  in  the  receiving 
State  and  capital  taxes  on  investments  made  on  commercial  undertakings 
in  the  receiving  State  ; 

(c)  Charges  levied  for  specific  services  rendered ; 

(/)  registration,  court  or  record  fees,  mortgage  dues  and  state  duty,  with 
respect  to  immovable  property,  subject  to  the  provisions  of  Article  23. 

Article  35 

The  receiving  State  shall  exempt  diplomatic  agents  from  personal  services, 
from  all  public  service  of  any  kind  whatsoever  and  from  military  obligations 
such  as  those  connected  with  requestioning,  military  contributions  and  billeting. 

Article  36 

1.  The  receiving  State  shall,  in  accordance  with  such  laws  and  regulations  as 
it  may  adopt,  permit  entry  of  and  grant  exemption  from  all  customs  duties, 
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taxes,  and  related  charges  other  than  charges  for  storage,  cartage  and  similar 
services,  on : 

(a)   articles  for  the  oflScial  use  of  the  mission; 

(&)   articles  for  the  personal  use  of  a  diplomatic  agent  or  members  of  his 
family  forming  part  of  his  household,  including  articles  intended  for  his 
establishment. 
2.  The  personal  baggage  of  a  diplomatic  agent  shall  be  exempt  from  inspection, 
unless  there  are  serious  grounds  for  presuming  that  it  contains  articles  not 
covered  by  the  exemptions  mentioned  in  paragraph  1  of  this  Article,  or  articles 
the  import  or  export  of  which  is  prohibited  by  the  law  or  controlled  by  the 
quarantine  regulations  of  the  receiving  State.   Such  inspection  shall  be  con- 
ducted  only   in   the   presence   of  the  diplomatic   agent   or  of  his   authorised 
representative. 

Article  37 

1.  The  members  of  the  family  of  a  diplomatic  agent  forming  part  of  his  house- 
hold shall,  if  they  are  not  nationals  of  the  receiving  State,  enjoy  the  privileges 
and  immunities  specified  in  Articles  29  to  36. 

2.  Members  of  the  administrative  and  technical  staff  of  the  mission,  together 
with  members  of  their  families  forming  part  of  their  respective  households, 
shall,  if  they  are  not  nationals  of  or  permanently  resident  in  the  receiving  State, 
enjoy  the  privileges  and  immunities  specified  in  Articles  29  to  35,  except  that 
the  immunity  from  civil  and  administrative  jurisdiction  of  the  receving  State 
specified  in  i)araKraph  1  of  Article  31  shall  not  extend  to  acts  performed  outside 
the  course  of  their  duties.  They  shall  also  enjoy  the  privileges  specified  in 
Articles  36,  paragraph  1,  in  resi>ect  of  articles  imported  at  the  time  of  first 
installation. 

3.  Members  of  the  .service  staff  of  the  mission  who  are  not  nationals  of  or 
permanently  resident  in  the  receiving  State  shall  enjoy  immunity  in  respect 
of  acts  i)erformed  in  the  course  of  their  duties,  exemption  from  dues  and  taxes 
on  the  emoluments  they  receive  by  reason  of  their  employment  and  the  exemp- 
tion contained  in  Article  33. 

4.  Private  servants  of  members  of  the  mission  shall,  if  they  are  not  nationals 
of  or  permanently  resident  in  the  receiving  State,  be  exempt  from  dues  and  taxes 
on  the  emoluments  they  receive  by  reason  of  their  employment.  In  other  re- 
spects, they  may  enjoy  privileges  and  immunities  only  to  the  extent  admitted 
by  the  receiving  State.  However,  the  receiving  State  must  exercise  its  jurisdiction 
over  those  persons  in  such  a  manner  as  not  to  interfere  unduly  with  the  perform- 
ance of  the  functions  of  the  mission. 

Abticle  38 

1.  Except  in  so  far  as  additional  privileges  and  immunities  may  be  granted 
by  the  receiving  State,  a  diplomatic  agent  who  is  a  national  of  or  permanently 
resident  in  that  State  shall  enjoy  only  immunity  from  jurisdiction,  and  inviola- 
bility, in  respect  of  official  acts  performed  in  the  exercise  of  his  functions. 

2.  Other  members  of  the  staff  of  the  mission  and  private  servants  who  are 
nationals  of  or  permanently  resident  in  the  receiving  State  shall  enjoy  privileges 
and  immunities  only  to  the  extent  admitted  by  the  receiving  State.  However,  the 
receiving  State  must  exercise  its  jurisdiction  over  those  persons  in  such  a  manner 
as  not  to  interfere  unduly  with  the  performance  of  the  functions  of  the  mission. 

Article  39 

1.  Every  person  entitled  to  privileges  and  immunities  shall  enjoy  them  from 
the  moment  he  enters  the  territory  of  the  receiving  State  on  proceeding  to  take 
up  his  post  or,  if  already  in  its  territory,  from  the  moment  when  his  appointment 
is  notified  to  the  Ministry  for  Foreign  Affairs  or  such  other  ministry  as  may  be 
agreed. 

2.  When  the  functions  of  a  person  enjoying  privileges  and  immunities  have 
come  to  an  end,  such  privileges  and  immunities  shall  normally  cease  at  the 
moment  when  he  leaves  the  country,  or  on  expiry  of  a  reasonable  period  in  which 
to  do  so,  but  shall  subsist  until  that  time,  even  in  case  of  armed  conflict.  How- 
ever, with  respect  to  acts  performed  by  such  a  person  in  the  exercise  of  his  func- 
tions as  a  member  of  the  mission,  immunity  shall  continue  to  subsist. 

3.  In  case  of  the  death  of  a  member  of  the  mission,  the  members  of  his  family 
shall  continue  to  enjoy  the  privileges  and  immunities  to  which  they  are  entitled 
until  the  expiration  of  a  reasonable  period  in  which  to  leave  the  country. 
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4.  In  the  event  of  the  death  of  a  member  of  the  mission  not  a  national  of  or 
permanently  resident  in  the  receiving  State  or  a  member  of  his  family  forming 
part  of  his  household,  the  receiving  State  shall  permit  the  withdrawal  of  the 
movable  property  of  the  deceased,  with  the  exception  of  any  property  acquired 
in  the  country  the  export  of  which  was  prohibited  at  the  time  of  his  death. 
Estate,  succession  and  inheritance  duties  shall  not  be  levied  on  movable  prop- 
erty the  presence  of  which  in  the  receiving  State  was  due  solely  to  the  presence 
there  of  the  deceased  as  a  member  of  the  mission  or  as  a  member  of  the  family 
of  a  member  of  the  mission. 

Article  40 

1.  If  a  diplomatic  agent  passes  through  or  is  in  the  territory  of  a  third  State, 
which  has  granted  him  a  passport  visa  if  such  visa  was  necessary,  while  pro- 
ceeding to  take  up  or  to  return  to  his  post,  or  when  returning  to  his  own  country, 
the  third  State  shall  accord  him  inviolability  and  such  other  immunities  as 
may  be  required  to  ensure  his  transit  or  return.  The  same  shall  apply  in  the 
case  of  any  members  of  his  family  enjoying  privileges  or  immunities  who  are 
accompanying  the  diplomatic  agent,  or  travelling  separately  to  join  him  or  to 
return  to  their  country. 

2.  In  circumstances  similar  to  those  specified  in  paragraph  1  of  this  Article, 
third  States  shall  not  hinder  the  passage  of  members  of  the  administrative  and 
technical  or  service  staff  of  a  mission,  and  of  members  of  their  families,  through 
their  territories. 

3.  Third  States  shall  accord  to  official  correspondence  and  other  official  com- 
munications in  transit,  including  messages  in  code  or  cipher,  the  same  freedom 
and  protection  as  is  accorded  by  the  receiving  State.  They  shall  accord  to  dip- 
lomatic couriers,  who  have  been  granted  a  passport  visa  if  such  visa  was  neces- 
sary, and  diplomatic  bags  in  transit  the  same  inviolability  and  protection  as 
the  receiving  State  is  bound  to  accord. 

4.  The  obligations  of  third  States  under  paragraphs  1,  2  and  3  of  this  Article 
shall  also  apply  to  the  persons  mentioned  respectively  in  those  paragraphs, 
and  to  official  communications  and  diplomatic  bags,  whose  presence  in  the  terri- 
tory of  the  third  State  is  due  to  -force  majeure. 
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APPENDIX  4— TERROKISM 

Appendix    4(a) 

(MisceUaneous  No.  28  (1977)) 

European  Convention  on  the  Suppression  of  Terrorism 

(with  Explanatory  Report) 

Strasbourg,  27  January  1977 

[The  United  Kingdom  has  not  ratified  the  Convention] 

The  member  States  of  the  Council  of  Europe,  signatory  hereto, 

Considering  that  the  aim  of  the  Council  of  Europe  is  to  achieve  a  greater 
unity  between  it  Members; 

Aware  of  the  growing  concern  caused  by  the  increase  in  acts  of  terrorism ; 

Wishing  to  take  effective  measures  to  ensure  that  the  perpetrators  of  such 
acts  do  not  escape  prosecution  and  punishment ; 

Convinced  that  extradition  is  a  particularly  effective  measure  for  achieving 
this  result, 

Have  agreed  as  follows : 

Article  1 

For  the  purposes  of  extradition  between  Contracting  States,  none  of  the  fol- 
lowing offences  shall  be  regarded  as  a  i>olitical  offence  or  as  an  offence  connected 
with  a  political  offence  or  as  an  offence  inspired  by  political  motives : 

(a)   an  offence  within  the  scope  of  the  Convention  for  the  Suppression  of 

Unlawful  Seizure  of  Aircraft,  signed  at  The  Hague  on  10  December  1970;* 

(&)   an  offence  within  the  scope  of  the  Convention  for  the  Suppression  of 

Unlawful  Acts  against  the  Safety  of     Civil  Aviation,  signed  at  Montreal 

on  23  September  1971 :  " 

( c)  a  serious  offence  involving  an  attack  against  the  life,  physical  integrity 
or  liberty  of  internationally  protected  persons,  including  diplomatic  agents ; 

(d)  an  offence  involving  kidnapping,  the  taking  a  hostage  or  serious 
unlawful  detention ; 

(c)  an  offence  involving  the  use  of  a  bomb,  grenade,  rocket,  automatic 
firearm  or  letter  or  parcel  bomb  if  this  use  endangers  persons; 

(/)  an  attempt  to  commit  any  of  the  foregoing  offences  or  participation 
as  an  accomplice  of  a  person  who  commits  or  attempts  to  commit  such  an 
offence. 

Article  2 

1.  For  the  purposes  of  extradition  between  Contracting  States,  a  Contracting 
State  may  decide  not  to  regard  as  a  political  offence  or  as  an  offence  connected 
with  a  political  offence  or  as  an  offence  inspired  by  political  motives  a  serious 
offence  involving  an  act  of  violence,  other  than  one  covered  by  Article  1,  against 
the  life,  physical  integrity  or  liberty  of  a  person. 

2.  The  same  shall  apply  to  a  serious  offence  involving  an  act  against  property, 
other  than  one  covered  by  Article  1,  if  the  act  created  a  collective  danger  for 
persons. 

3.  The  same  shall  apply  to  an  attempt  to  commit  any  of  the  foregoing  offences 
or  participation  as  an  accomplice  of  a  person  who  commits  or  attempts  to  com- 
mit such  an  offence. 


1  Treaty  Series  No.  39  (1972),  Cmnd.  4956. 
'Treaty  Series  No.  10  (1974).  Cmnd.  5524. 
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Abtici^  3 

The  provisions  of  all  extradition  treaties  and  arrangements  applicable  between 
Contracting  States,  including  the  European  Convention  on  Extradition,  are  modi- 
fied as  between  Contracting  States  to  the  extent  that  they  are  incompatible  with 
this  Convention. 

Abticlb  4 

For  the  purposes  of  this  Convention  and  to  the  extent  that  any  offence  men- 
tioned in  Article  1  or  2  is  not  listed  as  an  extraditable  offence  in  any  extradition 
convention  or  treaty  existing  between  Contracting  States,  it  shall  be  deemed  to 
be  included  as  such  therein. 

Article  5 

Nothing  in  this  Convention  shall  be  interpreted  as  imposing  an  obligation  to 
extradite  if  the  requested  State  has  substantial  grounds  for  believing  that  the 
request  for  extradition  for  an  offence  mentioned  in  Article  1  or  2  has  been  made 
for  the  purpose  of  prosecuting  or  punishing  a  person  on  account  of  his  race,  reli- 
gion, nationality  or  political  opinion,  or  that  that  person's  position  may  be  preju- 
diced for  any  of  these  reasons. 

Abticle  6 

1.  Each  Contracting  State  shall  take  such  measures  as  may  be  necessary  to 
establish  its  jurisdiction  over  an  offence  mentioned  in  Article  1  in  the  case  where 
the  suspected  offender  is  present  in  its  territory  and  it  does  not  extradite  him 
after  receiving  a  request  for  extradition  from  a  Contracting  State  whose  juris- 
diction is  based  on  a  rule  of  jurisdiction  existing  equally  in  the  law  of  the 
requested  States. 

2.  This  Convention  does  not  exclude  any  criminal  jurisdiction  exercised  in 
accordance  with  national  law. 

Article  7 

A  Contracting  State  in  whose  territory  a  person  suspected  to  have  committed 
an  offence  mentioned  in  Article  1  is  found  and  which  has  received  a  request  for 
extradition  under  the  conditions  mentioned  in  Article  6,  paragraph  1,  shall,  if 
it  does  not  extradite  that  person,  submit  the  case,  without  exception  whatso  ever 
and  without  undue  delay,  to  its  competent  authorities  for  the  purpose  of  prosecu- 
tion. Those  authorities  shall  take  their  decision  in  the  same  manner  as  in  the  case 
of  any  offence  of  a  serious  nature  under  the  law  of  that  State. 

Article  8 

1.  Contracting  States  shall  afford  one  another  the  widest  measure  of  mutual 
assistance  in  criminal  matters  in  connection  with  proceedings  brought  in  respect 
of  the  offences  mentioned  in  Article  1  or  2.  The  law  of  the  requested  State  con- 
cerning mutual  assistance  in  criminal  matters  shall  apply  in  all  cases.  Never- 
theless this  assistance  may  not  be  refused  on  the  sole  ground  that  it  concerns  a 
political  offence  or  an  offence  connected  with  a  political  offence  or  an  offence 
inspired  by  political  motives. 

2.  Nothing  in  this  Convention  shall  be  interpreted  as  imposing  an  obligation 
to  afford  mutual  assistance  if  the  requested  State  has  substantial  grounds  for 
believing  that  the  request  for  mutual  assistance  in  respect  of  an  offence  men- 
tioned in  Article  1  or  2  has  been  made  for  the  purpose  of  prosecuting  or  punishing 
a  person  on  account  of  his  race,  religion,  nationality  or  political  opinion  or  that 
that  person's  position  may  be  prejudiced  for  any  of  these  reasons. 

3.  The  provisions  of  all  treaties  and  arrangements  concerning  mutual  assist- 
ance in  criminal  matters  applicable  between  Contracting  States,  including  the 
European  Convention  on  Mutual  Assistance  in  Criminal  Matters,  are  modified  as 
between  Contracting  States  to  the  extent  that  they  are  incompatible  with  this 
Convention. 

Article  9 

1.  The  European  Committee  on  Crime  Problems  of  the  Council  of  Europe  shall 
be  kept  informed  regarding  the  application  of  this  Convention. 

2.  It  shall  do  whatever  is  needful  to  facilitate  a  friendly  settlement  of  any 
diflSculty  which  may  arise  out  of  its  execution. 
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Article  10 

1.  Any  dispute  between  Contracting  States  concerning  the  interpretation  or 
application  of  this  Convention,  which  has  not  been  settled  in  the  framework  of 
Article  9,  paragraph  2,  shall,  at  the  request  of  any  Party  to  the  dispute,  be  re- 
ferred to  arbitration.  Each  Party  shall  nominate  an  arbitrator  and  the  two 
arbitrators  shall  nominate  a  referee.  If  any  Party  has  not  nominated  its  arbitra- 
tor within  the  three  months  following  the  request  for  arbitration,  he  shall  be 
nominated  at  the  request  of  the  other  Party  by  the  President  of  the  European 
Court  of  Human  Rights.  If  the  latter  should  be  a  national  of  one  of  the  Parties 
to  the  dispute,  this  duty  shall  be  carried  out  by  the  Vice-President  of  the  Court 
or,  if  the  Vice-President  is  a  national  of  one  of  the  Parties  to  the  dispute,  by 
the  most  senior  judge  of  the  Court  not  being  a  national  of  one  of  the  Parties  to 
the  dispute.  The  same  procedure  shall  be  observed  if  the  arbitrators  cannot  agree 
on  the  choice  of  referee. 

2.  The  arbitration  tribunal  shall  lay  down  its  own  procedure.  Its  decisions  shall 
be  taken  by  majority  vote.  Its  award  shall  be  final. 

Article  11 

1.  Thi.s  Convention  shall  be  open  to  signature  by  the  member  States  of  the 
Council  of  p]uroi>e.  It  shall  be  subject  to  ratification,  acceptance  or  approval. 
Instruments  of  ratification,  acceptance  or  approval  shall  be  deposited  with  the 
Secretary-General  of  the  Council  of  Europe. 

2.  The  Convention  shall  enter  into  force  three  months  after  the  date  of  the 
deposit  of  the  third  instrument  of  ratification,  acceptance  or  approval. 

3.  In  respect  of  a  signatory  State  ratifying,  accepting  or  approving  subse- 
quently, the  Convention  shall  come  into  force  three  months  after  the  date  of  the 
dei)osit;  of  its  instrument  of  ratification,  acceptance  or  approval. 

Article  12 

1.  Any  State  may,  at  the  time  of  signature  or  when  depositing  its  instrument 
of  ratification,  acceptance  or  approval,  specify  the  territory  or  territories  to  which 
this  Convention  shall  apply. 

2.  Any  State  may,  when  depositing  its  instrument  of  ratification,  acceptance 
or  approval  or  at  any  later  date,  by  declaration  addressed  to  the  Secretary- 
General  of  the  Council  of  Europe,  extend  this  Convention  to  any  other  territory 
or  territories  specified  in  the  declaration  and  for  whose  international  relations 
it  is  responsible  or  on  whose  behalf  it  is  authorized  to  give  undertakings. 

3.  Any  declaration  made  in  pursuance  of  the  preceding  paragraph  may,  in 
respect  of  any  territory  mentioned  in  such  declaration,  be  withdrawn  by  means 
of  a  notification  addressed  to  the  Secretary-General  of  the  Council  of  Europe. 
Such  withdrawal  shall  take  effect  immediately  or  at  such  later  date  as  may  be 
specified  in  the  notification. 

Article  13 

1.  Any  State  may,  at  the  time  of  signature  or  when  depositing  its  instrument 
of  ratification,  acceptance  or  approval,  declare  that  it  reserves  the  right  to  refuse 
extradition  in  respect  of  any  offence  mentioned  in  Article  1  which  it  considers 
to  be  a  political  offence,  an  offence  connected  with  a  political  offence  or  an  offence 
inspired  by  political  motives,  provided  that  it  undertakes  to  take  into  due  con- 
sideration, when  evaluating  the  character  of  the  offence,  any  particularly  serious 
aspects  of  the  offence,  including : 

(a)  that  it  created  a  collective  danger  to  the  life,  physical  integrity  or 
liberty  of  persons ;  or 

( b )  that  it  affected  persons  foreign  to  the  motives  behind  it ;  or 

(c)  that  cruel  or  vicious  means  have  been  used  in  the  commission  of  the 
offence. 

2.  Any  State  may  wholly  or  partly  withdraw  a  reservation  it  has  made  in 
accordance  with  the  foregoing  paragraph  by  means  of  a  declaration  addressed 
to  the  Secretary-General  of  the  Council  of  Europe  which  shall  become  effective 
as  f  1  om  the  date  of  its  receipt. 

3.  A  State  which  has  made  a  reservation  in  accordance  with  paragraph  1  of 
this  article  may  not  claim  the  application  of  Article  1  by  any  other  State ;  it  may, 
however,  if  its  reservation  is  partial  or  conditional,  claim  the  application  of  that 
article  in  so  far  as  it  has  itself  accepted  it. 
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Article  14 

Any  Contracting  State  may  denounce  this  Convention  by  means  of  a  written 
notification  addressed  to  the  Secretary-General  of  the  Council  of  Europe.  Any 
such  denunciation  shall  take  effect  immeditately  or  at  such  later  dates  as  may  be 
specified  in  the  notification. 

Article  15 

This  Convention  ceases  to  have  effect  in  respect  of  any  Contracting  State  which 
withdraws  from  or  ceases  to  be  a  Member  of  the  Council  of  Europe. 

Article  16 

The  Secretary-General  of  the  Council  of  Europe  shall  notify  the  member  States 
of  the  Council  of : 

(a)  any  signature ; 

(&)   any  deposit  of  an  instrument  of  ratification,  acceptance  or  approval; 

(c)  any  date  of  entry  into  force  of  this  Convention  in  accordance  with 
Article  11  thereof ; 

(d)  any  declaration  or  notification  received  in  pursuance  of  the  provisions 
of  Article  12; 

(e)  any  reservation  made  in  pursuance  of  the  provisions  of  Article  13, 
paragraph  1 ; 

(/)   the  withdrawal  of  any  reservation  effected  in  pursuance  of  the  pro- 
visions of  Article  13,  paragraph  2 

(^7)   any  notification  received  in  pursuance  of  Article  14  and  the  date  on 
which  denunciation  takes  effect 

(h)  any  cessation  of  the  effects  of  the  Convention  pursuant  to  Article  15. 
In  witness  whereof,  the  undersigned,  being  duly  authorised  thereto  have,  signed 
this  Convention. 

Done  at  Strasbourg,  this  27th  day  of  January  1977,  in  English  and  in  French, 
both  texts  being  equally  authoritative,  in  a  single  copy  which  shall  remain 
deposited  in  the  archives  of  the  Council  of  Europe.  The  Secretary-General  of  the 
Council  of  Europe  shall  transmit  certified  copies  to  each  of  the  signatory  States. 

SIGNATURES 

Date  of  Date  of  deposit 
State  signature    of  ratification 


Austria 

Belgium 

Cyprus 

Denmark.- 

France  ' 

Germany,  Federal  Republic  of. 

Greece 

Iceland 

Italyi 

Luxembourg 

Netherlands 

Norway  1. 

Portugal  1 

Sweden 

Switzerland : 

Turkey 

United  Kingdom 


Aug.  11, 1977 


Jan.  27,1977 


Sept.  15, 1977 


'  For  reservations  and  declarations  see.  pp.  8-10. 

Statement,  Reservations  and  Declarations 

FRANCE 

On  signing  the  Convention  the  Government  of  the  French  Republic  made  the 
following  declaration  : 

In  deciding  to  sign  the  European  Convention  on  the  Suppression  of  Terrorism 
today  the  government  wished  to  demonstrate  its  solidarity  with  the  other  Euro- 
pean countries  in  combating  a  danger  which  has  caused — and  still  causes — a 
number  of  innocent  victims  and  very  properly  arouses  public  feeling. 
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This  signature  is  the  logical  consequence  of  the  action  we  have  been  taking  for 
several  years  and  which  has  caused  us  on  several  occasions  to  strengthen  our 
internal' legislation  and  to  ratify  The  Hague  and  Montreal  Conventions  on  air 
terrorism.  .,  ^     ..v. 

It  is  self-evident  that  efficiency  in  this  struggle  must  be  reconciled  with  respect 
for  the  fundamental  principles  of  our  criminal  law  and  of  our  Constitution, 
which  states  in  its  Preamble  that  "Anyone  persecuted  on  account  of  his  action 
for  the  cause  of  liberty  has  the  right  to  asylum  on  the  territory  of  the  KepubUc". 

It  is  also  clear  that  such  a  high  degree  of  solidarity  as  is  provided  for  in  the 
Council  of  Europe  Convention  can  only  apply  between  States  sharing  the  same 
ideals  of  freedom  and  democracy. 

France  will  therefore  subject  the  application  of  the  Convention  to  certain  con- 
ditions. On  ratification  it  will  make  the  reservations  necessary  to  ensure  that 
the  considerations  I  have  just  mentioned  will  be  taken  into  account  and  that 
human  rights  will  at  no  time  be  endangered. 

There  is  a  further  point  of  very  special  importance  to  the  government :  this  is 
the  success  of  the  work  of  the  Nine  in  the  same  Held  following  the  decisions  of 
the  European  Council  on  13  July  1970.  We  wish  to  avoid  risks  of  conflict  between 
the  two  texts  and  the  government  therefore  does  not  intend  to  ratify  the  Stras- 
bourg Convention  before  the  instrument  which  will  be  prepared  by  the  Nine. 

Furtht^rmore,  taking  a<tioii  against  terrorism  does  not  al)solve  us  from  tackling 
the  political  problem  of  the  causes  of  terrorism.  For  in  many  respects  the  real 
struggle  against  terrorism  is  a  struggle  for  a  just  peace  which  guarantees  every- 
one's legitimate  rights. 

ITALY 

On  signing  the  Convention  the  Government  of  the  Italian  Republic  made  the 
following  reservation : 

Italy  declares  that  it  reserves  the  right  to  refuse  extradition  and  mutual  assist- 
ance in  criminal  matters  in  resi>ect  to  any  offence  mentioned  in  Article  1  which  it 
considers  to  be  a  political  offence,  an  offence  connected  with  a  i>olitical  offence  or 
an  offence  inspired  by  political  motives;  in  this  case  Italy  undertakes  to  take 
into  due  consideration,  when  evaluating  the  character  of  the  offence,  any  particu- 
larly serious  aspects  of  the  offence,  including  : 

(a)  that  it  created  a  collective  danger  to  the  life,  physical  integrity  or 
liberty  of  persons  ;  or, 

( 6 )  that  it  affected  persons  foreign  to  the  motives  behind  it ;  or, 
(c)  that  cruel  or  vicious  means  have  been  used  in  the  commission  of  the 
offence. 

NORWAY 

On  signing  the  Convention  the  Government  of  the  Kingdom  of  Norway  made  the 
following  reservations : 

The  Kingdom  of  Norway  declares  that  it  reserves  the  right  to  refuse,  in  con- 
formity with  the  provisions  laid  down  in  Article  13,  paragraph  1,  of  the  Conven- 
tion, extradition  in  respect  of  any  offences  mentioned  in  Article  1  if  it  considers  it 
to  be  a  political  offence  or  connected  with  a  political  offence  or  inspired  by 
political  motives. 

The  Kingdom  of  Norway  does  not  consider  itself  bound  by  the  provisions  of 
Article  8  and  reserves  the  right  to  refuse  requests  for  assistance  in  criminal  mat- 
ters in  which  the  offence  is  regarded  by  Norwegian  authorities  to  be  a  political 
offence  or  connected  with  a  political  offence  or  inspired  by  political  motives. 

POBTUGAL 

On  signing  the  Convention  the  Government  of  the  Portuguese  Republic  made 
the  following  declaration : 

As  requested  State,  Portugal  will  not  grant  extradition  for  offences  punish- 
able by  death  in  the  requesting  State;  this  is  in  accordance  with  Article  11  of 
the  European  Convention  on  Extradition  to  which  Portugal  is  not  a  Contracting 
Party. 

Portugal  is  signing  the  Convention  subject  to  the  safeguard  of  the  provisions 
of  its  constitution  relating  to  non-extradition  on  political  grounds. 
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SWEDEN 

On  depositing  their  instrument  of  ratification  the  Government  of  Sweden  made 
the  following  declaration : 

That  the  Swedish  Government,  in  accordance  with  the  provisions  of  Article  13 
of  this  Convention  and  subject  to  the  undertaking  contained  in  that  article, 
reserves  the  right  to  refuse  extradition  in  respect  of  any  offence  mentioned  in 
Article  1  which  it  considers  to  be  a  political  offence. 

Explanatory  Report 

1.  During  its  25th  Session  in  May  1973,  the  Consultative  Assembly  of  the 
Council  of  Europe  adopted  Recommendation  703  (1973)  on  international  ter- 
rorism "condemning  international  terrorist  acts  which,  regardless  of  their  cause, 
should  be  punished  as  serious  criminal  offences  involving  the  killing  or  endanger- 
ing of  the  lives  of  innocent  people"  and  accordingly  calling  on  the  Committee  of 
Ministers  of  the  Council  to  invite  the  governments  of  member  States  inter  alia 
"to  establish  a  common  definition  for  the  notion  of  'political  offence'  in  order  to 
be  able  to  refute  any  'political'  justification  whenever  an  act  of  terrorism  en- 
dangers the  life  of  innocent  persons". 

2.  Having  examined  this  recommendation,  the  Committee  of  Ministers  of  the 
Council  of  Europe  adopted  at  its  53rd  meeting  on  24  January  1974,  Resolution 
(74)3  on  international  terrorism  ^  which  recommends  the  governments  of  member 

3  See  text  of  Resolution  (74)  3,  in  the  Appendix. 

States  to  take  into  account  certain  principles  when  dealing  with  requests  for 
extradition  of  persons  accused  or  convicted  of  terrorist  acts. 

The  idea  underlying  this  resolution  is  that  certain  crimes  are  so  odious  in 
their  methods  or  results  in  relation  to  their  motives,  that  it  is  no  longer  justi- 
fiable to  classify  them  as  "political  offences"  for  which  extradition  is  not  pos- 
sible. States  receiving  extradition  requests  related  to  terrorist  acts  are  therefore 
recommended  to  take  into  account  the  particular  gravity  of  these  acts.  If  extra- 
dition is  not  granted.  States  should  submit  the  case  to  their  competent  authori- 
ties for  the  purpose  of  prosecution.  As  many  States  have  only  limited  jurisdiction 
over  crimes  committed  abroad  it  is  furthermore  recommended  that  they  envisage 
the  possibility  of  establishing  it  in  these  cases  to  ensure  that  terrorists  do  not 
escape  both  extradition  and  prosecution. 

3.  At  a  meeting  in  Obernai  (France)  on  22  May  1975,  the  Ministers  of  Justice 
of  the  member  States  of  the  Council  of  Europe  stressed  the  need  for  co-ordinated 
and  forceful  action  in  this  field.  They  drew  attention  to  the  fact  that  acts  of 
terrorism  were  today  indigenous,  i.e.  committed  for  specific  "political"  objectives 
within  the  member  States  of  the  Council  of  Europe,  which  may  threaten  the  very 
existence  of  the  State  by  paralysing  its  democratic  institutions  and  striking  at 
the  rule  of  law.  Accordingly,  they  called  for  specifically  European  action. 

4.  Following  this  initiative,  the  24th  Plenary  Session  of  the  European  Com- 
mittee on  Crime  Problems  (ECCP)  held  in  May  1975,  decided  to  propose  to  the 
Committee  of  Ministers  of  the  Council  of  Europe  the  setting  up  of  a  committee 
of  governmental  experts  to  study  the  problems  raised  by  certain  new  forms  of 
concerted  acts  of  violence. 

5.  At  the  246th  meeting  of  their  Deputies  in  June  1975,  the  Committee  of 
Ministers  authorised  the  convocation  of  a  committee  of  governmental  experts. 

6.  Mrs.  S.  Oschinsky  (Belgium)  was  elected  Chairman  of  the  committee.  The 
Secretariat  was  provided  by  the  Directorate  of  Legal  Affairs  of  the  Council  of 
Europe. 

7.  During  its  first  two  meetings,  held  from  6  to  8  October  1975  and  from  2  to 
6  February  1976,  the  committee  prepared  a  European  Convention  on  the  Sup- 
pression of  Terrorism. 

8.  The  draft  convention  was  submitted  to  the  25th  Plenary  Session  of  the 
ECCP  in  May  1976  which  decided  to  forward  the  result  of  the  committee's  work 
to  the  Committee  of  Ministers  for  approval. 

9.  At  their  10th  Conference,  held  on  3  and  4  June  1976  in  Brussels,  the  Euro- 
pean Ministers  of  Justice  took  note  of  the  draft  convention  and  expressed  the 
hope  that  its  examination  by  the  Committee  of  Ministers  be  completed  as  quickly 
as  possible. 
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10  At  the  2G2nd  meeting  of  their  Deputies  in  November  1976,  the  Committee  of 
Ministers  approved  the  text  which  is  the  subject  of  this  report  and  decided  to 
open  the  Convention  to  tlie  signature  of  member  States. 

11.  The  purpose  of  the  Convention  is  to  assist  in  the  suppression  of  terrorism 
by  complementing  and,  where  necessary,  modifying  existing  extradition^  and 
mutual  assistance  arrangements  concluded  between  member  States  of  the  Coun- 
cil of  Europe,  including  the  European  Convention  on  Extradition  of  13  December 
19.')7  *  and  the  European  Convention  on  Mutual  Assistance  in  Criminal  Matters  of 
20  April  1959,''  in  that  it  set^ks  to  overcome  the  difhculties  which  may  arise  in  the 
case  of  extradition  or  mutual  assistance  concerning  persons  accused  or  convicted 
of  acts  of  terrorism. 

12.  It  was  felt  that  the  climate  of  mutual  contidence  among  the  like-minded 
member  States  of  the  Council  of  Europe,  their  democratic  nature  and  their 
respect  for  human  rights  safeguarded  by  the  institutions  set  up  under  the  Con- 
vention for  the  Protection  of  Human  Rights  and  Fundamental  Freedoms  of 
4  November  ldr>0,^  justify  opening  the  possibility  and,  in  certain  cases,  imposing 
an  obligation  to  disregard,  for  the  purposes  of  extradition,  the  political  nature 
of  the  particularly  odious  crimes  mentioned  in  Articles  1  and  2  of  the  Convention. 
The  human  rights  to  which  regard  has  to  be  had  are  not  only  the  rights  of  those 
accused  or  convicted  of  acts  of  terrorism  but  also  of  the  victims  or  potential  vic- 
tims of  those  acts  (cf.  Article  17  of  the  Euroi)ean  Convention  on  Human  Rights). 

13.  One  of  the  characteristics  of  the.se  crimes  is  their  increasing  internationisa- 
tion ;  their  perpetrators  are  frequently  found  in  a  State  other  than  that  in  which 
the  act  was  committed.  For  that  rea.son  extradition  is  a  particularly  effective 
measure  for  combating  terrorism. 

14.  If  the  act  is  an  offence  which  falls  within  the  scope  of  application  of  exist- 
ing extradition  treaties  the  requested  State  will  have  no  diflSculty,  subject  to  the 
provisions  of  its  extradition  law,  in  complying  with  a  request  for  extradition 
from  the  State  which  has  jurisdiction  to  prosecute.  However,  terrorist  acts 
might  be  considered  "political  offences",  and  it  is  a  principle — laid  down  in  most 
existing  extradition  treaties  as  well  as  in  the  European  Convention  on  Extra- 
dition (cf.  Article  3  paragraph  1) — that  extradition  shall  not  be  granted  in 
respect  of  a  political  offence. 

Moreover,  there  is  no  generally  accepted  definition  of  the  term  "political  of- 
fence". It  is  for  the  requested  State  to  interpret  it. 

15.  It  follows  that  there  is  a  serious  lacuna  in  existing  international  agreements 
with  regard  to  the  possibility  of  extraditing  persons  accused  or  convicted  of  acts 
of  terrorism. 

16.  The  European  Convention  on  the  Suppre.ssion  of  Terrorism  aims  at  filling 
this  lacuna  by  eliminating  or  restricting  the  possibility  for  the  requested  State 
of  invoking  the  political  nature  of  an  offence  in  order  to  oppose  an  extradition 
request.  This  aim  is  achieved  by  providing  that,  for  extradition  purposes,  cer- 
tain specified  offences  shall  never  be  regarded  as  "political"  (Article  1)  and  other 
specified  offences  may  not  be  (Article  2),  notwithstanding  their  political  con- 
tent or  motivation. 

17.  The  system  established  by  Articles  1  and  2  of  the  Convention  reffects  the 
consensus  which  reconciles  the  arguments  put  forward  in  favour  of  an  obliga- 
tion, on  the  one  hand,  and  an  option,  on  the  other  hand,  not  to  consider,  for  the 
purposes  of  the  application  of  the  Convention,  certain  offences  as  political. 

18.  In  favour  of  an  obligation,  it  was  pointed  out  that  it  alone  would  give  States 
new  and  really  effective  possibilities  for  extradition,  by  eliminatng  explicitly  the 
plea  of  "political  offence",  a  solution  that  was  perfectly  feasible  in  the  climate 
of  mutual  confidence  that  reigned  amongst  the  member  States  of  the  Council  of 
Europe  having  similar  democratic  institutions.  It  would  ensure  that  terrorists 
were  extradited  to  the  State  which  had  jurisdiction  to  prosecute.  A  mere  option 
could  never  provide  a  guarantee  that  extradition  would  take  place  and.  more- 
over, the  criteria  concerning  the  seriousness  of  the  offence  would  not  be  precise. 

19.  In  favour  of  an  option,  reference  was  made  to  the  diflSculty  in  accepting  a 
rigid  solution  which  would  amount  to  obligatory  extradition  for  political  offences. 
Each  case  should  be  examined  on  its  merits. 

20.  The  solution  adopted  consists  of  an  obligation  for  some  offences  (Article 
1),  and  an  option  for  others  (Article  2). 

*  United  Nations  Treaty  Series  No.  5146  (Volume  359,  page  273). 
5  United  Nations  Treaty  Series  No.  6841  (Volume  472,  page  185). 
'Treaty  Series  No.  71  (1953),  Cmd.  8969. 
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21.  The  Convention  applies  only  to  particularly  odious  and  serious  acts  often 
affecting  persons  foreign  to  the  motives  behind  them.  The  seriousness  of  these 
acts  and  tlieir  consequences  are  such  that  their  criminal  element  outweighs  their 
possible  political  aspects. 

22.  This  method,  which  was  already  applied  to  genocide,  war  crimes  and  other 
comparable  crimes  in  the  Additional  Protocol  to  the  European  Convention  on 
Extradition  of  15  October  1975  as  well  as  to  the  taking  or  attempted  taking  of 
the  life  of  a  head  of  State  or  a  member  of  his  family  in  Article  3.3  of  the  Euro- 
pean Convention  on  Extradition,  (*)  accordingly  overcomes  for  acts  of  terrorism 
not  only  the  obstacles  to  extradition  due  to  the  plea  of  the  political  nature  of  the 
offence  but  also  the  diflSculties  inherent  in  the  absence  of  a  uniform  interpreta- 
tion of  the  term  "political  offence". 

28.  Although  the  Convention  is  clearly  aimed  at  not  taking  into  consideration 
the  political  character  of  the  offence  for  the  purposes  of  extradition,  it  does  recog- 
nise that  a  Contracting  State  might  be  impeded,  e.g.  for  legal  or  constitutional 
reasons,  from  fully  accepting  the  obligations  arising  from  Article  1.  For  this 
reason  Article  13  expressly  allows  Contracting  States  to  make  certain  reserva- 
tions. 

24.  It  should  be  noted  that  there  is  no  obligation  to  extradite  if  the  requested 
State  has  substantial  grounds  for  believing  that  the  request  for  extradition  has 
l)een  inspired  by  the  considerations  mentioned  in  Article  5,  or  that  the  position 
of  prosecution,  after  having  taken  the  measures  necessary  to  establish  its  juris- 
diction in  these  circumstances  (Articles  6  and  7). 

25.  In  the  case  of  an  offence  mentioned  in  Article  1,  a  State  refusing  extradi- 
tion would  have  to  submit  the  case  to  its  competent  authorities  for  the  purpose 
of  prosecution,  after  having  taken  the  measures  necessary  to  establish  its  juris- 
diction in  these  circumstances  ( Articles  6  and  7) . 

26.  These  provisions  reflect  the  maxim  aut  dedere  aut  judicare.  It  is  to  be  noted, 
however,  that  the  Convention  does  not  grant  Contracting  States  a  general  choice 
either  to  extradite  or  to  prosecute.  The  obligation  to  submit  the  case  to  the  com- 
petent authorities  for  the  purpose  of  prosecution  is  subsidiary  in  that  it  is  con- 
ditional on  the  preceding  refusal  of  extradition  in  a  given  case,  which  is  possible 
only  under  the  conditions  laid  down  by  the  Convention  or  by  other  relevant  treaty 
or  legal  provisions. 

27.  In  fact,  the  Convention  is  not  an  extradition  treaty  as  such.  Whilst  the 
character  of  an  offence  may  be  modified  by  virtue  of  Articles  1  and  2,  the  legal 
basis  for  extradition  remains  the  extradition  treaty  or  other  law  concerned.  It 
follows  that  a  State  which  has  been  asked  to  extradite  a  terrorist  may,  notwith- 
standing the  provisions  of  the  Convention,  still  not  do  so  if  the  other  condi- 
tions for  extradition  are  not  fulfilled ;  for  example,  the  offender  may  be  a  national 
of  the  requested  State,  or  there  may  be  time  limitation. 

28.  On  the  other  hand,  the  Convention  is  not  exhaustive  in  the  sense  that  it 
does  not  prevent  States,  if  their  law  so  allows,  extraditing  in  cases  other  than 
those  provided  for  by  the  Convention,  or  to  take  other  measures  such  as  expelling 
the  offender  or  sending  him  back,  if  in  a  specific  case  the  State  concerned  is 
not  in  possession  of  an  extradition  request  made  in  accordance  with  the  Conven- 
tion, or  if  it  considers  that  a  measure  other  than  extradition  is  warranted  under 
another  international  agreement  or  particular  arrangement. 

29.  The  obligation  which  Contracting  States  undertake  by  adhering  to  the  Con- 
vention are  closely  linked  with  the  special  climate  of  mutual  confidence  among 
the  Members  of  the  Council  of  Europe  which  is  based  on  their  collective  recog- 
nition of  the  rule  of  law  and  the  protection  of  human  rights  manifested  by  Arti- 
cle 3  of  the  Council's  Statute  and  by  the  Convention  for  the  Protection  of  Human 
Rights  and  Fundamental  Freedoms  of  4  November  1950  (°)  which  all  member 
States  have  signed. 

For  that  reason  it  was  thought  necessary  to  restrict  the  circle  of  Contracting 
Parties  to  the  member  States  of  the  Council,  in  spite  of  the  fact  that  terrorism 
is  a  global  problem. 

30.  It  goes  without  saying  that  the  Convention  does  not  affect  the  traditional 
rights  of  political  refugees  and  of  persons  enjoying  political  asylum  in  accord- 
ance with  other  international  imdertakings  to  which  the  member  States  are  party. 

Article  1 

31.  Article  1  lists  the  offences  each  of  which,  for  the  purposes  of  extradition, 
shall  not  be  regarded  as  a  political  offence,  or  as  an  offence  connected  with  a 
political  offence,  or  as  an  offence  inspired  by  political  motives. 
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It  thus  modifies  the  consequences  of  existing  extradition  agreements  and  ar- 
rangements as  concerns  the  evaluation  of  the  nature  of  these  offences.  It  elimini- 
nates  the  ix)ssibility  for  the  requested  State  of  invoking;  the  iwlitical  nature  of 
the  offence  in  order  to  oppose  an  extradition  request.  It  does  not.  however,  create 
for  itself  an  obligation  to  extradite,  as  the  Convention  is  not  an  extradition  treaty 
as  such.  The  legal  basis  for  extradition  remains  the  extradition  treaty,  arrange- 
ment or  law  concerned. 

32.  The  phrases  "political  offence"  and  "'offence  connected  with  a  political  of- 
fence" were  taken  from  Article  3.1  of  the  Eur()i)ean  Convention  on  Extradition 
which  is  modified  to  the  effect  that  Contracting  Parties  to  the  European  Conven- 
tion on  the  Suppression  of  Terrorism  may  no  longer  consider  as  "political"  any 
of  the  offenses  enumerated  in  Article  1. 

33.  The  phrase  "offence  inspired  by  political  motives"  is  meant  to  complement 
the  list  of  cases  in  which  the  political  nature  of  an  offence  cannot  be  invoked  ; 
reference  to  the  political  motives  of  an  act  of  terrorism  is  made  in  Resolution 
(74)  3  on  international  terrorism,  adopted  by  the  Committee  of  Ministers  of  the 
Council  of  I^urope  on  24  January  1974.^ 

34.  Article  1  reflects  a  tendency  not  to  allow  the  requested  State  to  invoke  the 
political  nature  of  tlie  offence  in  order  to  oppose  requests  for  extradition  in  re- 
spect of  certain  particularly  odious  crimes.  This  tendency  has  already  been  im- 
plemented in  international  treaties,  for  instance  in  Article  3.3  of  the  European 
Convention  on  Extradition  for  the  taking  or  attempted  taking  of  the  life  of  a 
head  of  State  or  of  a  member  of  his  family,  in  Article  1  of  the  Additional  Pro- 
tocol to  the  European  Convention  on  Extradition  for  certain  crimes  against  hu- 
manity and  for  violations  of  the  laws  and  customs  of  war.  as  well  as  in  Article 
VII  of  the  United  Nations  Convention  on  the  Prevention  and  Punishment  of  the 
Crime  of  Genocide. 

35.  Article  1  lists  two  categories  of  crimes :  the  first,  contained  in  paragraphs 
(a),  (&)  and  (c),  comprises  offences  which  are  already  included  in  international 
treaties,  the  second,  contained  in  paragraphs  (d)  and  (c),  concerns  offences 
which  were  considered  as  serious  so  that  it  was  deemed  necessary  to  assimilate 
them  to  the  offences  of  the  first  category.  Paragraph  (/)  concerns  attempt  to 
commit  any  of  the  offences  listed  in  Article  1  and  the  participation  therein. 

36.  While  in  paragraph  (a)  and  (6)  the  offences  in  question  are  described  by 
simple  reference  to  the  titles  of  Tlie  Hague  Convention  of  16  r)eceml>er  1970 "  and 
the  Montreal  Convention  of  23  September,'  paragraph  (c)  enumerates  some 
of  the  offences  which  are  containe<l  in  the  New  York  Convention  on  the  Preven- 
tion and  Punishment  of  Crimes  against  Internationally  Protected  Persons,  in- 
cluding Diplomatic  Agents,  of  14  December  1973  '  instead  of  referring  to  the  Con- 
vention by  name.  This  was  done  because  the  New  York  Convention  had  not  en- 
tered into  force  when  the  European  Convention  was  drafted,  and  several  Coun- 
cil of  Europe  member  States  have  not  ratified  it.  Another  reason  for  enumerating 
the  acts  to  which  paragraph  (c)  is  to  apply  rather  than  merely  referring  to  the 
title  of  the  New  York  Convention  is  the  wider  scope  of  application  of  that  Con- 
vention :  it  covers  attacks  on  premises,  accommodation  and  means  of  transport 
of  internationally  protected  persons  which  Article  1(c)  does  not.  The  phrase 
"serious  offence"  is  meant  to  limit  the  application  of  the  provision  to  particularly 
odious  form^  of  violence.  This  idea  is  furthermore  emphasised  by  the  use  of 
the  term  "attack"  taken  from  the  New  York  Convention. 

37.  Paragraph  (d)  uses  the  phrase  "an  offence  involving  .  .  ."  to  cover  the  case 
of  a  State  whose  laws  do  not  include  the  specific  offences  of  kidnapping  or  tak- 
ing of  a  hostage.  In  the  English  text  the  phrase  "unlawful  detention"  has  been 
qualified  by  adding  the  word  "serious"  so  as  to  ensure  conformity  with  the 
French  expression  sequestration  arUtraire  which  always  implies  a  serious  of- 
fence. 

38.  Paragraph  (e)  covers  offences  involving  the  use  of  bombs  and  other  instru- 
ments capable  of  killing  indiscriminately.  It  applies  only  if  the  use  endangered 
persons,  i.e.  created  a  risk  for  persons,  even  without  actually  injuring  them. 

39.  The  attempt  to  commit  any  of  the  offences  listed  in  paragraphs  (a)  to  (e), 
as  well  as  the  participation  as  an  accomplice  in  their  commission  or  attempt,  are 
covered  by  virtue  of  paragraph  (/).  Provisions  of  a  similar  nature  are  to  be 
found  in  the  Hague  Convention  on  Seizure  of  Aircraft,  the  Montreal  Convention 
of  Safety  of  Civil  Aircraft  and  the  New  York  Convention  on  the  Prevention  and 
Punishment  of  Crimes  against  Internationally  Protected  Persons. 

"Attempt"  means  only  a  punishable  attempt ;  under  some  laws  not  all  attempts 
to  commit  an  offence  constitute  punishable  offences. 
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The  English  expression  "accomplice"  covers  both  co-auteur  and  complice  in 
the  French  text. 

Article  2 

40.  Paragraph  1  of  Article  2  opens  the  possibility  for  Contracting  Parties  not 
to  consider  "political"  certain  serious  offences  which,  without  falling  within  the 
scope  of  the  obligatory  rule  in  Article  1,  involve  an  act  of  violence  against  the  life, 
physical  integrity  or  liberty  of  a  person.  This  possibility  derogates  from  the 
traditional  principle  according  to  which  the  refusal  to  extradite  is  obligatory  in 
political  matters. 

The  term  "act  of  violence"  used  to  describe  the  offenses  which  may  be  re- 
garded as  "non-political"  was  drafted  along  the  lines  of  Article  4  of  the  Hague 
Convention  for  the  Suppression  of  unlawful  Seizure  of  Article.  (*) 

41.  By  virtue  of  paragraph  2,  inspired  by  Resolution  (74)3  of  the  Committee 
of  Ministers,  (^)  an  act  against  property  is  covered  only  if  it  created  a  "collective" 
danger  for  persons,  e.g.  as  the  result  of  an  explosion  of  a  nuclear  installation 
or  of  a  dam. 

42.  The  flexible  wording  of  Article  2  allows  three  possibilities  for  acting 
on  a  request  for  extradition  : 

the  requested  State  may  not  regard  the  offence  as  "political"  within  the 
meaning  of  Article  2  and  extradite  the  person  concerned ; 

it  may  not  regard  the  offense  as  "political"  within  the  meaning  of  Article  2, 
but  nevertheless  refuse  extradition  for  a  reason  other  than  political ; 

it  may  regard  the  offense  as  "political",  but  refuse  extradition. 

43.  It  is  obvious  that  a  State  may  always  decide  on  the  extradition  request 
independently  of  Article  2,  i.e.  without  expressing  an  opinion  on  whether  the 
conditions  of  this  Article  are  fulfilled. 

Article  3 

44.  Article  3  concerns  the  Convention's  effects  on  existing  extradition  treaties 
and  arrangements. 

45.  The  word  "arrangements"  is  intended  to  include  extradition  procedures 
which  are  not  enshrined  in  a  formal  treaty,  such  as  those  in  force  between  Ireland 
and  the  United  Kingdom.  For  that  reason,  the  term  accords  in  the  French  text 
is  not  to  be  understood  as  meaning  a  formal  international  instrument. 

46.  One  of  the  consequences  of  Article  3  is  the  modification  of  Article  3.1  of  the 
European  Convention  on  Extradition (*)  between  States  which  are  Parties  to 
both  the  European  Convention  on  the  Suppression  of  Terrorism  and  the  European 
Convention  on  Extradition,  Article  3.1  of  the  latter  Convention  is  modified  inso- 
far as  it  is  incompatible  with  the  obligations  arising  from  the  former.  The  same 
applies  to  similar  provisions  contained  in  bilateral  treaties  and  arrangements 
which  are  applicable  between  States  Parties  to  this  Convention. 

Article  4 

47.  Article  4  provides  for  the  automatic  inclusion,  as  an  extraditable  offense  of 
any  of  the  offences  referred  to  in  Articles  1  and  2  in  any  existing  extradition 
treaty  concluded  between  Contracting  States  which  does  not  contain  such  an 
offense  as  an  extraditable  offense. 

Article  5 

48.  Article  5  is  intended  to  emphasize  the  aim  of  the  Convention  which  is  to 
assist  in  the  suppression  of  acts  of  terriorism  where  they  constitute  an  attack  on 
the  fundamental  rights  to  life  and  liberty  of  persons.  The  Convention  is  to  be 
interpreted  as  a  means  of  strengthening  the  protection  of  human  rights.  In  con- 
formity with  this  basic  idea.  Article  5  ensures  that  the  Convention  complies  with 
the  requirements  of  the  protection  of  human  rights  and  fundamental  freedoms 
as  they  are  enshrined  in  the  European  Convention  of  4  November  1950.  (°) 

49.  One  of  the  purposes  of  Article  5  is  to  safeguard  the  traditional  right  of 
asylum.  Although  in  the  member  States  of  the  Council  of  Europe  of  which  all 
but  one  have  ratified  the  European  Convention  on  Human  Rights,  the  prosecu- 
tion, punishment  or  discrimination  of  a  person  on  account  of  his  race,  religion, 
nationality  or  political  opinion  is  unlikely  to  occur,  it  was  deemed  appropriate 
to  insert  this  traditional  clause  also  in  this  Convention ;  it  is  already  contained 
in  Article  3.2  of  the  European  Convention  on  Extradition. 
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50.  If,  in  a  given  case,  the  requested  State  has  substantial  grounds  for  believing 
that  the  real  purpose  of  an  extradition  request,  made  for  one  of  the  offenses 
mentioned  in  Article  1  or  2.  is  to  enable  the  requesting  State  to  prosecute  or 
punish  the  i)erson  concerned  for  the  political  opinions  he  holds,  the  requested 
State  may  refuse  extradition. 

The  same  applies  where  the  requested  State  has  substantial  grounds  for  be- 
lieving that  the  person's  position  may  be  prejudiced  for  political  or  any  of  the 
other  reasons  mentioned  in  Article  5.  This  would  be  the  case,  for  instance,  if  the 
person  to  be  extradited  would,  in  the  requesting  State,  be  deprived  of  the'  rights 
of  defence  as  they  are  guaranteed  by  the  European  Convention  on  Human  Rights. 

51.  It  is  obvious  that  a  State  applying  this  Article  should  provide  the  request- 
ing State  with  reasons  for  its  having  refused  to  comply  with  the  extradition  re- 
quest. It  is  by  virtue  of  the  same  principle  that  Article  18.2  of  the  European 
Convention  on  Extradition  provides  that  "reasons  shall  be  given  for  any  complete 
or  partial  rejection"  and  that  Article  19  of  the  European  Convention  on  Mutual 
Assistance  in  Criminal  Matters  states  that  "reasons  shall  be  given  for  any  refusal 
of  mutual  assistance". 

52.  If  extradition  is  refused.  Article  7  applies  ;  the  requested  State  must  submit 
the  case  to  its  competent  authorities  for  the  purpose  of  prosecution. 

Article  G 

53.  Paragraph  1  of  Article  6  concerns  the  obligation  on  Contracting  States  to 
establish  jurisdiction  in  respect  of  the  offenses  mentioned  in  Article  1. 

54.  This  jurisdiction  is  exercised  only  where  : 

the  susi)ected  offender  is  present  in  the  territory  of  the  requested  State, 
and 

that  State  does  not  extradite  him  after  receiving  a  request  for  extradition 
from  a  Contracting  State  "whose  jurisdiction  is  based  on  a  rule  of  jurisdic- 
tion existing  equally  in  the  law  of  the  requested  State". 

55.  In  order  to  comply  with  the  second  requirement  there  must  be  a  corre- 
spondence between  the  rules  of  jurisdiction  applied  by  the  requesting  State  and 
by  the  requested  State. 

The  principal  effect  of  this  limitation  appears  in  relation  to  the  differences  in 
the  principles  of  jurisdiction  between  those  States  whose  domestic  courts  have, 
under  their  criminal  law,  jurisdiction  over  offenses  committed  by  nationals 
wherever  committed  and  those  where  the  competence  of  the  domestic  courts  is 
based  generally  on  the  principle  of  territoriality  (i.e.  where  the  offence  is  com- 
mitted within  its  own  territory,  including  offences  committed  on  ships,  aircraft 
and  offshore  installations,  treated  as  part  of  the  territory).  Thus,  in  the  case 
where  there  has  been  a  refusal  of  a  request  for  extradition  received  from  a  State 
wishing  to  exercise  its  jurisdiction  to  try  a  national  for  an  offence  committed 
outside  its  territory,  the  obligation  under  Article  0  arises  only  if  the  law  of  the 
requested  State  also  provides  as  a  domestic  rule  of  jurisdiction  for  the  trial  by  its 
courts  of  its  own  nationals  for  offences  committed  outside  its  territory. 

56.  This  provision  is  not  to  be  interpreted  as  requiring  complete  correspondence 
of  the  rules  of  jurisdiction  of  the  States  concerned.  Article  6  requires  this  cor- 
respondence only  insofar  as  it  relates  to  the  circumstances  and  nature  of  the 
offence  for  which  extradition  was  requested.  Where,  for  example,  the  requested 
State  has  jurisdiction  over  some  offences  committed  abroad  by  its  own  nationals, 
the  obligation  under  Article  6  would  arise  if  it  refused  extradition  to  a  State 
wishing  to  exercise  a  similar  jurisdiction  in  respect  to  any  of  those  offences. 

For  example,  the  United  Kingdom  extradition  arrangements  are  generally 
based  on  the  territorial  principle.  Similarly  the  jurisdiction  of  the  domestic  courts 
is  generally  based  on  the  territorial  principle.  In  general  there  is  no  jurisdiction 
over  offences  committed  by  nationals  abroad  but  there  are  certain  exceptions, 
notably  murder.  Because  of  this  jurisdictional  limitation  the  United  Kingdom 
in  most  cases  cannot  claim  extradition  of  a  national  for  an  offence  committed 
abroad.  In  the  reverse  situation  there  would  be  no  obligation  for  the  United 
Kingdom  under  Article  6  arising  from  a  request  for  extradition  from  a  State 
able  to  exercise  such  a  jurisdiction.  If,  however,  the  request  was  for  extradition 
of  a  national  for  a  murder  falling  under  Article  1  and  committed  abroad,  the 
obligation  under  Article  6  would  apply  because  the  United  Kingdom  has  a  similar 
jurisdiction  in  respect  of  this  offence. 

57.  Paragraph  2  makes  clear  that  any  criminal  jurisdiction  exercised  in  ac- 
cordance with  national  law  is  not  excluded  by  the  Convention. 
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58.  In  the  case  of  a  refusal  to  extradite  in  respect  of  an  offence  referred  to  in 
Article  2,  the  Convention  contains  neither  obligation  nor  impediment  for  the 
requested  State  to  take,  in  the  light  of  the  rules  laid  down  in  Articles  6  and  7, 
the  measures  necessary  for  the  prosecution  of  the  offender, 

Abticle  7 

59.  Article  7  establishes  an  obligation  for  the  requested  State  to  submit  the 
case  to  its  competent  authorities  for  the  purpose  of  prosecution  if  it  refuses 
extradition. 

60.  This  obligation  is  subject  to  conditions  similar  to  those  laid  down  in  para- 
graph 1  of  Article  6 :  the  suspected  offender  must  have  been  found  in  the  territory 
of  the  requested  State  which  must  have  received  a  request  for  extradition  from 
a  Contracting  State  whose  jurisdiction  is  based  on  a  rule  of  jurisdiction  existing 
equally  in  its  own  law. 

61.  The  case  must  be  submitted  to  the  prosecuting  authority  without  undue 
delay,  and  no  exception  may  be  invoked.  Prosecution  itself  follows  the  rules  of 
law  and  procedure  in  force  in  the  requested  State  for  offences  of  comparable 
seriousness. 

Article  8 

62.  Article  8  deals  with  mutual  assistance,  within  the  meaning  of  the  Euro- 
pean Convention  on  Mutual  Assistance  in  Criminal  Matters,  in  connection  with 
criminal  proceedings  concerning  the  offences  mentioned  in  Articles  1  and  2.  The 
Article  lays  down  an  obligation  to  grant  assistance  whether  it  concerns  an  of- 
fence under  Article  1  or  an  offence  under  Article  2. 

63.  Under  paragraph  1,  Contracting  States  undertake  to  afford  each  other  the 
widest  measure  of  mutual  assistance  (first  sentence)  ;  the  wording  of  this  pro- 
vision was  taken  from  Article  1.1  of  the  European  Convention  on  Mutual  As- 
sistance in  Criminal  Matters (^).  Mutual  assistance  granted  in  compliance  with 
Article  8  is  governed  by  the  relevant  law  of  the  requested  State  (second  sentence), 
but  may  not  be  refused  on  the  sole  ground  that  the  request  concerns  an  offence  of 
a  political  character  (third  sentence),  the  description  of  the  political  character 
of  the  offence  being  the  same  as  in  Article  1  (cf.  paragraphs  32  and  33  of  thi^ 
report ) . 

64.  Paragraph  2  repeats  for  mutual  assistance  the  rule  of  Article  5.  The  scope 
and  meaning  of  this  provision  being  the  same,  the  comments  on  Article  5  apply 
mutatis  mutandis  (cf.  paragraphs  48  to  51  of  this  report). 

65.  Paragraph  3  concerns  the  Convention's  effects  on  existing  treaties  and 
arrangements  in  the  field  of  mutual  assistance.  It  repeats  the  rules  laid  down 
in  Article  3  for  extradition  treaties  and  arrangements  (cf.  paragraphs  45  and  46 
of  this  report). 

66.  The  principal  consequence  of  paragraph  3  is  the  modification  of  Article 
2(a)  of  the  European  Convention  on  Mutual  Assistance  in  Criminal  Matters 
insofar  as  it  permits  refusal  of  assistance  "if  the  request  concerns  an  offence 
which  the  requested  Party  considers  a  political  offence"  or  "an  offence  connected 
with  a  political  offence".  Consequently  this  provision  and  similar  provisions  in 
bilateral  treaties  on  mutual  assistance  between  Contracting  Parties  to  this  Con- 
vention can  no  longer  be  invoked  in  order  to  refuse  assistance  with  regard  to  an 
offence  mentioned  in  Articles  1  and  2. 

Article  9 

67.  This  Article  which  makes  the  European  Committee  on  Crime  Problems  of 
the  Council  of  Europe  the  guardian  over  the  application  of  the  Convention 
follows  the  precedents  established  in  other  European  Conventions  in  the  penal 
field  as,  for  instance,  in  Article  28  of  the  European  Convention  on  the  Punish- 
ment of  Road  Traflic  Offences  (^),  in  Article  65  of  the  European  Convention 
on  the  International  Validity  of  Criminal  Judgments C*),  in  Article  44  of  the 
p]uropean  Convention  on  the  Transfer  of  Proceedings  in  Criminal  Matters,  and 
in  Article  7  of  the  Additional  Protocol  to  the  European  Convention  on  Extradi- 
tion. 

68.  The  reporting  requirements  which  Article  9  lays  down  is  intended  to 
keep  the  European  Committee  on  Crime  Problems  informed  about  possible  dif- 
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Acuities  in  interpreting  and  applying  the  Convention  so  that  it  may  contribute 
to  facilitating  friendly  settlements  and  proposing  amendments  to  the  Conven- 
tion which  might  prove  necessary. 

Article  10 

69.  Article  10  concerns  the  settlement,  by  means  of  arbitration,  of  those 
disputes  over  the  interpretation  or  application  of  the  Convention  which  have 
not  been  already  settled  through  intervention  of  the  European  Committee  on 
Crime  Problems  according  to  Article  9.2. 

70.  The  provisions  of  Article  10  which  are  self-explanatory  provide  for  the 
setting  up  of  an  arbitration  tribunal  on  the  lines  of  Article  47.2  of  the  European 
Convention  for  the  Protection  of  Animals  during  International  Transport  of  13 
December  1968(^")  where  this  system  of  arbitration  was  for  the  first  time 
introduced. 

Articles  11  to  16 

71.  These  Articles  are,  for  the  most  part,  based  on  the  model  final  clauses 
of  agreements  and  conventions  which  were  approved  by  the  Committee  of 
Ministers  of  the  Council  of  Europe  at  the  113th  meeting  of  Deputies.  Most  of 
these  Articles  do  not  call  for  specific  comments,  but  the  following  points  require 
some  explanation. 

72.  Article  13,  paragraph  1,  allows  Contracting  States  to  make  reservations 
in  respect  of  the  application  of  Article  1.  The  Convention  thus  recognizes  that 
a  Contracting  State  might  be  impeded,  e.g.  for  legal  or  constitutional  reasons, 
from  fully  accepting  the  obligations  arising  from  Article  1  whereby  certain 
offences  cannot  be  regarded  as  political  for  the  purposes  of  extradition. 

73.  The  offence  or  offences  in  respect  of  which  the  reservation  is  to  apply 
should  be  stated  in  the  declaration. 

74.  If  a  State  avails  itself  of  this  possibility  of  making  a  reservation  it  can, 
In  respect  of  the  offences  mentioned  in  Article  1,  refuse  extradition.  Before  de- 
ciding on  the  request  for  extradition  it  must,  however,  when  evaluating  the 
nature  of  the  offence,  take  into  due  consideration  a  number  of  elements  relative 
to  the  character  and  effects  of  the  offence  in  question  which  are  enumerated 
by  way  of  example  in  Article  13.1  paragraphs  (a)  to  (c).  Having  taken  these 
elements  into  account  the  requested  State  remains  free  to  grant  or  to  refuse 
extradition. 

75.  These  elements  which  describe  some  of  the  particularly  serious  aspects 
of  the  offence  were  drafted  along  the  lines  of  paragraph  1  of  the  recommenda- 
tion contained  in  Resolution  (74)  3  of  the  Committee  of  Ministers.  As  regards 
the  phrase  "collective  danger  to  the  life,  physical  integrity  or  liberty  of  persons" 
used  in  Article  13.1. (a),  examples  have  been  given  in  paragraph  41  of  this 
report. 

76.  If  extradition  is  refused  on  the  grounds  of  a  reservation  made  in  ac- 
cordance with  Article  13,  Articles  6  and  7  apply. 

77.  Paragraph  3  of  Article  13  which  lays  down  the  rule  of  reciprocity  in 
respect  of  the  application  of  Article  1  by  a  State  having  availed  itself  of  a 
reservation,  repeats  the  provisions  contained  in  Article  26.3  of  the  European 
Convention  on  Extradition. 

The  rule  of  reciprocity  applies  equally  to  reservations  not  provided  for  in 
Article  13. 

78.  Article  14  which  is  unusual  among  the  final  clauses  of  conventions 
elaborated  within  the  Council  of  Europe  aims  at  allowing  any  Contracting 
State  to  denounce  this  Convention  in  exceptional  cases,  in  particular  if  in 
another  Contracting  State  the  effective  democratic  regime  within  the  meaning 
of  the  European  Convention  on  Human  Rights  is  overthrown.  This  denunciation 
may,  at  the  choice  of  the  State  declaring  it,  take  effect  immediately,  i.e.  as  from 
the  reception  of  the  notification  by  the  Secretary  General  of  the  Council  of 
Europe,  or  at  a  later  date. 

79.  Article  15  which  ensures  that  only  Members  of  the  Council  of  Europe 
can  be  Parties  to  the  Convention  is  the  consequence  of  the  closed  character  of 
the  Convention  (cf.  paragraph  29  of  this  report) . 

80.  Article  16  concerns  notifications  to  member  States.  It  goes  without  say- 
ing that  the  Secretary  General  must  inform  States  also  of  any  other  acts,  notifica- 

(10)  Treaty  Series  No.  31  (1974),  Cmnd,  5613. 
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tions  and  communications  within  the  meaning  of  Article  77  of  the  Vienna 
Convention  on  the  Law  of  Treaties  (^^)  relating  to  the  Ck)nvention  and  not 
expressly  provided  for  by  Article  16. 

Appendix 

resolution  (74)3 
on  international  terrorism 

(Adopted  hy  the  Committee  of  Ministers  on  24  January  1974  at  its  53rd  Session) 

The  Committee  of  Ministers, 

Considering  the  recommendations  of  the  Consultative  Assembly  on  inter- 
national terrorism  and  in  particular  Recommendation  703  (1973)  ; 

Aware  of  the  growing  concern  caused  by  the  multiplication  of  acts  of  inter- 
national terrorism  which  jeopardise  the  safety  of  persons  ; 

Desirous  that  effective  measures  be  taken  in  order  that  the  authors  of  such 
acts  do  not  escape  punishment ; 

Convinced  that  extradition  is  a  particularly  effective  measure  for  achieving 
this  result  and  that  the  political  motive  alleged  by  the  authors  of  certain  acts 
of  terrorism  should  not  have  as  a  result  that  they  are  neither  extradited  nor 
punished, 

Recommends  that  governments  of  member  States  be  guided  by  the  following 
principles : 

1.  When  they  receive  a  request  for  extradition  concerning  offences  covered 
by  the  Conventions  of  The  Hague  for  the  suppression  of  unlawful  seizure  of 
aircraft  and  of  Montreal  for  the  suppression  of  unlawul  acts  against  the  safety 
of  civil  aviation,  offences  against  diplomatic  agents  and  other  internationally 
protected  persons,  the  taking  of  hostages  or  any  terrorist  act,  they  should, 
when  applying  international  agreements  or  conventions  on  the  subject,  and 
especially  the  European  Convention  on  Extradition,  or  when  applying  their 
domestic  law,  take  into  consideration  the  particularly  serious  nature  of  these 
acts,  inter  alia : 

when  they  create  a  collective  danger  to  human  life,  liberty  or  safety; 
when  they  affect  innocent  persons  foreign  to  the  motives  behind  them ; 
when  cruel  or  vicious  means  are  used  in  the  commission  of  those  acts. 

2.  If  it  refuses  extradition  in  a  case  of  the  kind  mentioned  above  and  if  its 
jurisdiction  rules  permit,  the  government  of  the  requested  State  should  submit 
the  case  to  its  competent  authorities  for  the  purpose  of  prosecution.  Those  au- 
thorities should  take  their  decision  in  the  same  manner  as  in  the  case  of  any 
ordinary  offence  of  a  serious  nature  under  the  law  of  that  State. 

3.  The  governments  of  member  States  in  which  such  jurisdiction  is  lacking 
should  envisage  the  possibility  of  establishing  it. 
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Congressional  Research  Service, 

Washington,  D.C. 

(Translation    (German)   of  Statement  of  Dr.  Joseph  Kotsch,  Bavarian  State 
Ministry  of  Justice,  December  8,  1978) 

The  Struggle  Against  Terrorism 

A.  development  of  terrorism 

In  the  second  part  of  the  sixties  the  demonstrations  in  the  Federal  Republic 
of  Germany  degenerated  more  and  more  into  violence.  The  development  then 
led  to  terrorist  activities,  to  which  29  individuals  had  fallen  victim  by  October  2, 
1978.  So  far  108  individuals  have  been  objects  of  assassination  attempts,  97 
injured  in  explosions  and  shootouts,  and  163  individuals  taken  hostage.  The 
number  of  victims  has  risen  higher  in  the  meantime  because  the  recent  shoot- 

(")  The  Vienna  Convention  of  23  May  1969  has  not  yet  entered  into  force.  For  text  see 
Miscellaneous  No.  19  (1971),  Cmnd.  4818. 


126  j 

ing  on  the  German-Dutch  frontier,  during  which  several  customs  officials  were 
lillled  and  injured,  should  also  go  on  the  account  of  German  terrorists. 

The  special  aspect  of  terrorism  is  its  direct  attack  on  the  state  and  society. 
For  the  rest,  terrorism  is  a  criminal  activity  to  which  general  penal  law  pro- 
visions apply.  Only  insofar  as  the  peculiar  nature  of  terrorist  criminality  calls 
for  specific  regulations  when  the  existing  provisions  seem  insufficient  is  it 
deemed  necessary  to  adapt  the  penal  law  and  criminal  procedure  law  as  well 
as  administrative  regulations  to  these  phenomena. 

To  combat  terrorism  the  Federal  and  State  governments  cooperate  closely 
in  legislation,  criminal  prosecution  and  execution  of  sentences.  As  a  depart- 
mental chief  for  penal  law  in  the  Ministry  of  Justice  in  the  Free  State  of 
Bavaria  I  would  like  to  comment  on  the  regulations  introduced. 

B.    OROANIZATIONAL    MEASURES 

The  first  instance  of  jurisdiction  of  the  Higher  Regional  Courts  is  in  proceed- 
ings against  the  relationship  to  a  terrorist  group,  as  well  as  for  high  treason, 
treason  against  the  State  and  in  matters  of  state  protection.  The  Higher 
Regional  Courts  are  the  higher  courts  of  the  States  insofar  as  they  deal  with 
federal  jurisdiction.  The  investigative  power  lies  primarily  with  the  Federal 
Attorney  of  the  Federal  Supreme  Court,  who  is  a  Federal  authority.  This 
guarantees  a  concentration  of  judicial  competence  and  uniform  administration 
of  criminal  prosecution  measures  in  the  field  of  terrorist  criminal  activity.  Once 
sentenced  or  maintained  in  detention  pending  trial,  the  terrorists  are  kept  in 
the  State  jails. 

The  investigative  power  for  the  prosecution  of  criminal  acts  lies  essentially 
with  the  police  of  the  States.  Under  specific  circumstances  the  Federal  Bureau 
of  Investigation  can  be  authorized  to  carry  out  police  duties  in  criminal  prosecu- 
tion. This  is  exactly  what  has  happened  in  the  i>ast  in  spectacular  cases  of 
terrorist  criminal  offenses.  Although  the  Federal  Bureau  of  Investigation  is 
authorized  to  carry  out  an  investigation,  it  nevertheless  has  to  rely  on  the  coop- 
eration of  the  State  police. 

C.    LEGISLATIVE  CHANGES 

/.  Provisions  in  the  area  of  procedural  and  enforcement  law 

(a)  General  considerations. — The  terrorists  are  trying  to  carry  out  and  to  con- 
tinue their  struggle  against  the  state  and  society  under  cover  of  the  legally 
established  criminal  proceedings.  Through  abusive  exploitation  of  procedural 
law  they  aim  to  prevent  the  normal  functioning  of  criminal  proceedings  to  dem- 
onstrate the  helplessness  of  justice  and  thus  of  the  state  and  to  ridicule  the 
judicial  institutions  by  undermining  their  authority.  From  their  place  of  deten- 
tion they  try  to  continue  their  criminal  activity,  especially  to  maintain  their 
terrorst  organizations  as  well  as  to  blackmail  the  state  authorities  through 
hunger  strikes.  Add  to  this  that  they  receive  assistance  from  their  defense 
lawyers,  though  in  a  relatively  few  cases,  who  by  abusing  their  confidential 
status  encourage  terrorists  activities.  Such  attempts  to  block  and  abuse  legal 
proceedings  had  to  be  countered  with  legal  measures.  In  addition,  there  is  a  need 
to  legally  improve  the  investigation  means  against  intelligent  and  well-organized 
criminals. 

The  following  essentially  legal  provisions  were  made  : 

(b)  Limitati07i  of  required  attendance. — The  power  was  given  to  carry  out 
the  trial  proceedings  in  court  without  the  accused  in  case  of  self-inflicted  in- 
capacity or  irregular  behavior  to  attend  the  trial.  The  German  Code  of  Criminal 
Procedure  guarantees  due  process  of  law  not  only  through  the  comprehensive 
attendance  right  of  the  accused  during  the  trial  but  also  through  an  extensive 
attendance  obligation.  Here  there  was  a  possibility  that  the  accused — by  inten- 
tionally bringins:  about  his  incapacity  to  attend  the  trial — would  be  able  to  decide 
whether  proceedings  could  take  place  against  him  or  not.  Through  legal  pro- 
visions the  Courts  were  authorized  to  carry  out  proceedings  in  the  absence  of  or 
without  regard  to  the  incapacity  of  the  accused  to  attend  the  trial,  whereas  the 
right  of  the  accused  to  participate  in  the  proceedings  remained  untouched.  In 
addition,  legal  provisions  were  made  to  enable  the  Court  to  carry  on  the  proceed- 
ings in  the  absence  of  the  accused  who  had  been  removed  for  irregular  or  illegal 
behavior. 
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(c)  Abuse  of  the  public  during  the  trial. — During  trials  against  terrorists  and 
extremists  considerable  disruptions  of  proceedings  used  to  be  caused  by  partici- 
pants in  tbe  trial  or  by  the  people  present  in  the  courtroom.  Here  it  became 
possible  to  announce  publicly  the  decision  for  the  exclusion  of  the  public  from 
the  proceedings  in  case  of  danger  of  considerable  disturbance.  Further,  the 
president  of  the  court  was  allowed  to  take  coercive  measures  against  participants 
failing  to  comply  with  the  maintenance  of  order  and  with  the  regulations  of  the 
court  to  maintain  order,  so  that  a  speedy  and  effective  action  was  made  possible. 
In  case  of  contempt  of  court  the  term  of  imprisonment  was  raised  from  3  days  to 
a  iceek  and  the  maximum  penalty  from  1000  to  2000  DM.  More  rigorous  measures 
are  possible  in  the  United  States  in  case  of  contempt  of  court. 

(d)  Misuses  of  petition  and  interpretation  rights. — Often  the  terrorists  try 
to  delay  the  proceedings  through  continuous  motions  to  dismiss  the  trial.  For 
this  reason,  the  court  was  given  authority  to  continue  the  proceedings  for  a 
certain  time  even  after  the  submission  of  dismissal  application  (it  must  be 
decided  at  the  latest  before  the  next  trial  day  and  before  the  beginning  of  final 
deliberations).  Furthermore,  the  duty  to  use  the  existing  means  of  evidence  was 
restricted  in  an  appropriate  manner  under  certain  circumstances. 

(e)  Regulations  concerning  the  defense. — 

(aa)  Limitation  of  the  maximum  number  of  chosen  defense  laivyers. — The 
maximum  number  of  chosen  defense  lawyers  for  each  defendant  is  limited 
to  three  and  the  common  defense  of  several  defendants  is  excluded  without 
exception  (in  several  trials  the  terrorists  had  as  many  as  16  defense  lawyers, 
who  in  turn  defended  a  series  of  other  defendants  (This  mass  of  defense 
lawyers  was  well  suited  to  hami)ering  orderly  proceedings) . 

(bb)  Extension  of  possibility  of  excluding  the  defense  lawyer  from  the 
trial. — The  possibility  of  excluding  the  defense  lawyer  of  a  detained  terrorist 
has  been  widened.  Such  a  defense  lawyer  can  be  excluded  from  cooperation 
in  the  proceedings,  when  determined  facts  raise  suspicions  that  he  took  part 
in  the  crime,  that  is  the  object  of  investigation,  or  had  misused  communica- 
tions with  the  detained  terrorist,  to  help  him  commit  punishable  deeds  and 
endanger  the  security  of  the  penitentiary.  This  possibility  of  exclusion  is 
easier  than  in  non-terrorist  proceedings,  because  in  the  latter  case  the 
existence  of  determined  facts  for  the  exclusion  of  the  defense  lawyer  is 
not  sufficient,  because  in  addition  there  must  be  a  serious  suspicion. 

(cc)  Supervision  of  commumcations  of  the  defense  lawyer. — The  corre- 
spondence with  the  detained  terrorists  and  his  defense  lawyer  is  kept  under 
surveillance.  Transmittal  of  documents  and  other  objects  during  the  oral 
conversations  with  the  detained  terrorist  is  legally  forbidden.  To  guarantee 
this  prohibition,  it  is  coercively  ordered  to  install  a  separating  shield  or 
similar  installation  which  would  prevent  the  transmission  of  documents  or 
other  objects.  Otherwise,  a  free  unhampered  oral  conversation  of  the  defense 
lawyer  with  his  detained  client  is  guaranteed.  That  is,  no  control  is  exer- 
cised over  oral  conversations. 

(f )  Detention  pending  trial. — The  detention  pending  trial  against  terrorists  has 
been  made  less  complicated.  Only  a  strong  suspicion,  and  not  an  attempt  to  escape 
or  danger  of  collusion,  must  be  proved.  The  legislator  started  with  the  assumption 
that  in  cases  of  this  kind  of  criminals  there  exists  a  reason  for  the  arrest 
warrant. 

(g)  Search. — The  right  to  search  the  quarters  of  an  unsuspected  individual 
was  widened.  Previously,  the  apartment  of  an  unsuspected  could  only  be  searched 
when  some  special  facts  allowed  the  conclusion  that  the  wanted  criminal  was 
really  there.  If  several  apartments  were  in  the  building  there  was  a  need  to 
obtain  a  search  warrant  for  each  apartment  separately,  and  thus  there  should 
have  existed  a  suspicion  for  each  apartment  that  the  accused  was  supposed  to  be 
there.  This  constituted  a  considerable  obstacle  for  a  comprehensive  search.  At 
present  the  search  of  all  the  apartments  in  a  building  can  take  place,  if  there  is 
an  assumption  that  the  terrorist  wanted  by  the  police  is  in  the  building. 

(h)  Determination  of  ide^itity. — Now  it  is  possible  to  establish  control  points 
in  search  of  terrorists  (these  are  check  points  established  in  places  accessible  to 
the  public,  in  which  identity  verifications  and  search  can  take  place,  if  the  facts 
justify  the  assumption  that  such  checkpoints  can  lead  to  the  arrest  of  criminals  or 
findinsr  of  the  materials  of  evidence).  In  addition,  the  identity  determination  of 
suspected  and  unsuspected  members  has  been  uniformly  legally  established.  Thus 
it  is  po.ssible  to  detain  anybody  up  to  12  hours  for  identity  verification. 
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(i)  Hunger  strike. — In  order  to  counteract  the  extortion  by  the  terrorists 
through  hunger  strikes,  it  was  provided  in  the  penal  law  that  the  prison  officials 
are  not  obliged  to  force  feeding  as  long  as  the  detained  has  command  of  his  will, 
and  is  not  in  an  acute  danger  of  death. 

//.  Modification  of  the  material  penal  law 

(a)  In  order  to  counteract  the  creation  of  a  terrorist  climate  the  penal  pro- 
visions against  the  constitutionally  contrary  support  of  grave  criminal  acts  and 
against  the  guidance  to  criminal  act  were  established  and  the  penal  i)rovisions 
for  the  disturbance  of  public  peace  through  threatening  of  criminal  acts  and 
through  the  support  of  such  acts  were  ended. 

(b)  The  penalties  for  the  participation  in  terrorist  meetings  were  increased 
(minimal  ijenalty  G  months  in  jail)  and  the  non-denunciation  of  the  planned 
creations  of  terrorist  association  was  included  in  the  panel  provisions  of  the  non- 
denunciation  of  planned  crimes,  or  in  the  planned  participation  in  such  associa- 
tions, the  non-denunciation  is  also  a  punishable  offense. 

With  respect  to  terrorist  attrocities  the  penalties  of  weapon  regulations  have 
been  increased. 

///.  Registration  right 

It  was  uniformly  provided  for  the  entire  territory  of  the  Federal  Republic  of 
Germany,  that  the  registration  forms  in  hotels  should  be  filled  out  by  hand, 
signed,  to  be  put  at  the  disposal  of  the  police.  This  regulation  should  facilitate 
the  search  for  terrorists  by  the  police. 

IV.  Limitation  of  the  letter,  postal  and  telecommunication  privacy 

The  letter,  postal  and  telecommunication  privacy  can  be  limited  if  there  is  a 
suspicion,  that  somebody  is  participating  in  terrorist  association  or  plans  such 
a  participation. 

V.  European  Extradition  Agreement 

The  Federal  Republic  of  Germany  has  ratified  the  European  Agreement  for 
Combatting  Terrorist  activities,  which  will  facilitate  the  extradition  of  terrorists 
(the  states  commit  themselves  especially  not  to  regard  some  determined  grave 
punishable  acts  as  political  for  reasons  of  extradition) . 

D.    FURTHER   DISCUSSED   PROPOSALS 

(a)  Extension  of  preventive  detention  in  such  a  way  as  to  allow  the  terrorist 
to  be  taken  into  preventive  detention  after  the  first  sentencing  for  a  serious 
crime  (the  provisions  in  effect  presuppose  3  crimes) . 

(b)  A  further  increase  of  penalties  for  the  delict  of  i)articipation  in  a  ter- 
rorist association  (differentiation  from  delict  and  major  offense,  penalty  from 
1  to  10  years). 

(c)  Surveillance  also  of  the  oral  communications  between  the  defense  lawyers 
and  the  detained  terrorists. 
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LAW  LIBRARY  PUBLICATIONS 


A  major  function  of  the  Law  Library  of  Congress  is  the  prepa- 
ration of  reports  on  various  topics  in  foreign,  comparative 
and  international  law  in  response  to  requests  from  the  Members 
and  Committees  of  Congress,  the  executive  and  judicial  branches 
of  the  federal  government  and  others.   While  many  of  these 
legal  studies  are  so  specific  in  content  as  to  be  useful  only 
to  the  requester,  a  number  are  potentially  of  great  interest 
to  a  broader  audience.   With  the  approval  of  the  original 
requester,  these  reports  are  printed  and  made  available  for 
general  distribution. 

In  addition  to  these  printed  reports,  the  Law  Library  prepares 
a  variety  of  other  publications  which  include:   a  series  of 
guides  to  the  law  and  legal  literature  of  nations,  extensive 
bibliographies,  indexes  and  scholarly  articles.   Notice  of  all 
of  these  publications  is  found  In  the  Library  of  Congress  Infor- 
mation Bulletin.   Specific  inquiries  may  be  addressed  to  the 
Law  Librarian,  Library  of  Congress. 

The  principal  resources  for  all  Law  Library  publications  are  its 
collection  and  research  staff.   The  Law  Library's  holdings  of 
over  1,600,000  volumes  constitute  the  world's  largest  and  most 
comprehensive  legal  collection.   Its  staff  of  over  45  legal 
specialists,  researchers  and  librarians  is  competent  in  more 
than  50  languages  and  can  provide  reference  and  research  ser- 
vice concerning  all  the  world's  legal  systems,  contemporary 
and  historical. 
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A  STUDY  OF  THE  RESTRUCTURED 
ITALIAN  INTELLIGENCE  AND  SECURITY  SERVICES 


Introduction 

The  most  recent  legislative  measure  adopted  by  the  Repub- 
lic of  Italy  to  safeguard  national  security  in  compliance  with  the 
democratic  principles  of  the  Constitution  of  1947  is  Law  No.  801  of 
October  24,  1977,  on  the  Formation  and  Organization  of  the  Intelli- 

y 

gence  and  Security  Services  and  the  Regulation  of  the  State  Secret. 

A  number  of  factors  have  led  to  the  reform  of  the  intelli- 
gence and  security  services.   First,  actual  or  alleged  abuses  by  the 
previous  intelligence  services  and  also  the  judicially-held  uncon- 
stitutionality  of  certain  national  security  legislation   have  had 
an  effect.   In  addition,  the  increasing  number  of  subversive  and 
terrorist  organizations  in  Italy  and  the  escalation  of  political  vio- 
lence throughout  the  country  have  played  a  part.   Moreover,  there  is 

mounting  concern  over  hypothesized  foreign  links  to  domestic  terror- 

3/ 
ist  groups. 


1^/   See  Appendix  I  for  an  English  translation  of  the  text  of 
this  law. 

y     Constitutional  Court  Decision  No.  86  of  May  24,  1977,  has 
made  unconstitutional  some  provisions  relating  to  state  secrecy 
contained  in  articles  342  and  352  of  the  Code  of  Criminal  Procedure 
Gazzetta  Ufficiale  della  Repubblica  Italiana  [official  law  gazette 
of  the  Republic  of  Italy],  No.  148,  June  1,  1977,  p.  4061. 

y     Background  on  Italian  terrorism  and  related  problems  is 
given  in  Appendix  II. 


135 


Law  No.  801  is  too  recent  for  observations  to  be  made  at 
this  time  on  its  effectiveness.   In  fact,  the  restructured  intelli- 
gence and  security  services  are  still  in  the  process  of  being 

4/ 
organized.    At  this  early  stage,  perhaps  an  analysis  of  the  new 

legislation,  including  its  sphere  of  application  and  possible  prob- 
lem areas,  can  most  accurately  be  made  in  the  light  of  the  Italian 
system  of  government,  of  the  role  and  implications  of  the  multi- 
party system,  and  of  the  experience  of  earlier  intelligence  and 
security  services.   In  order  to  provide  background  for  the  ensuing 
discussion  of  the  new  law,  these  areas  will  be  examined  first. 

5/ 
The  Italian  System  of  Government:   A  Parliamentary  System 

The  Republican  Constitution  of  1947  is  a  compromise  docu- 
ment dra%m  up  by  the  political  forces  elected  to  the  Constituent 


4/   An  article  in  Corriere  della  Sera,  January  14,  1978,  p.  2, 
indicated  that  the  newly  established  services  would  become  opera- 
tional toward  the  end  of  May  of  this  year,  but  subsequent  press 
articles  have  referred  to  administrative  and  logistical  problems 
that  could  cause  delays. 

V   The  following  texts  offer  extensive  and  analytical  treat- 
ment of  the  Italian  Constitution  and  governmental  institutions: 
G.  Balladore  Pallieri,  Diritto  Costituzionale  (Milano,  1972); 
P.  Barile,  Istituzionidi  Diritto  Pubblico  (Padova,  1975); 
C.  Mortati,  Istituzioni  di  Diritto  Pubblico,  I  and  II  (Padova,  1975) 
and  P.  VirgaT"Diritto  Costituzionale  (Milano,  1975).   For  a  concise 
treatment  of  the  same  topic  in  English,  see :   M.  Cappelletti,  et  al , 
The  Italian  Ugal  System,  Ch.  2,  p.  53-85~Tl967) ;  V.  S.  Pisano, 
An  Introduction  to  Italian  Government  (1977)  and  Italy's  Republican 
Constitution  on  Its  Thirtieth  Anniversary  (1977) . 
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Assembly  that  had  contributed  to  the  defeat  of  the  Fascist  regime. 
These  included  the  Christian  Democrats  (Catholics),  Socialists  and 

Communists  (Marxists),  and  members  of  several  minor  parties  ranging 

A/ 
from  the  National  Democratic  Union  to  the  Action  Party. 

Their  single  common  purpose  was  to  prevent  the  recurrence 
of  Fascism,  %fhose  dictatorial  rule  over  20  years  had  established  an 
all-powerful  executive  branch  of  government.   In  order  to  achieve 
this,  the  Constituent  Assembly,  composed  of  all  these  parties, 
adopted  for  Italy  a  parliamentary  system  characterized  by  the  pre- 
eminence of  the  legislative  branch.   This  was  also  done  to  assure  a 

y 

more  incisive  role  for  these  parties  and  their  discordant  platforms. 

The  Republican  Constitution  confers  the  legislative  power 
upon  a  bicameral  Parliament  consisting  of  the  Chamber  of  Deputies 


6/   For  a  complete  listing  of  parties  represented  at  the  Con- 
stituent Assembly,  the  percentage  of  votes  received,  and  the  number 
cf  seats  obtained,  see  Presidenza  del  Consiglio  dei  Ministri,  Ser- 
vizio  Informazioni  e  Proprieta  Letteraria,  I  Governi  Italiani  dal 
1943  al  1975,  47  (Roma,  1975).   The  same  publication  provides  com- 
plete  data  on  all  subsequent  national  elections  through  1972,  as 
veil  as  the  composition  of  all  governments  (cabinets)  from  July  25, 
1943  to  November  23,  1974.   It  also  includes  brief  historical  sum- 
maries of  that  period. 

IJ   A  survey  of  the  centrifugal  forces  of  this  period  is  pro- 
vided from  different  perspectives  by  G.  Galli,  II  Difficile  Governo 
S'-73  (Bologna,  1972)  and  F.  Leoni,  Storia  dei  Partiti  PoliticT 
Italiani  561-607  (NapoTT,  1975). 
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and  the  Senate  of  the  Republic,  whose  powers  and  functions  are 
virtually  identical.   The  Parliament  is  the  only  central  organ  of 
the  Italian  government  elected  directly  by  the  people.   In  turn, 
it  elects  the  President  of  the  Republic,  who  is  the  head  of  state. 
The  head  of  the  government,  however,  is  a  role  assigned  by  the  Con- 
stitution to  the  President  of  the  Council  of  Ministers.   In  accor- 
dance with  the  parliamentary  system,  each  Chamber  of  Parliament  is 
also  empowered  to  grant  or  deny  a  vote  of  confidence  to  the  govern- 
ment, %rtiich  consists  of  the  President  of  the  Council  of  Ministers 
and  of  the  Ministers.   Whenever  this  approval  is  not  granted  or  is 
withdrawn,  the  government  must  resign.  • 

In  addition  to  the  power  to  make  laws  and  to  the  powers 
already  discussed,  the  Chambers  may  declare  a  state  of  war  and  con- 
fer the  attendant  powers  on  the  Council  of  Ministers;  authorize  the 
ratification  of  international  treaties  by  the  President  of  the 
Republic;  approve  the  budget  presented  by  the  Council  of  Ministers; 
make  inquiries  into  matters  of  public  interest;  impeach  the  Presi- 
dent of  the  Republic,  the  President  of  the  Council  of  Ministers,  or 
any  member  of  the  Council;  and  elect  five  judges  to  the  Constitu- 
tional Court  and  seven  members  to  the  Superior  Council  of  the  Magis- 
trature. 
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The  Council  of  Ministers  is  a  collegiate  organ.   Its  mem- 
bers are  jointly  responsible  for  the  acts  of  the  Council  and  are 
also  individually  responsible  for  their  own  Ministries  (departments). 
The  President  of  the  Council  of  Ministers,  often  referred  to  as  the 
Prime  Minister,  is  appointed  by  the  President  of  the  Republic,  who 
also  appoints  the  Ministers  at  the  proposal  of  the  Prime  Minister. 
Although  the  Prime  Minister  and  the  other  Ministers  are  almost 
invariably  members  of  the  Parliament,  this  is  not  a  constitutional 
requirement.   The  Prime  Minister,  as  the  head  of  the  government,  or 
chief  executive,  must  maintain  "unity  of  political  and  administra- 
tive control"  by  promoting  and  coordinating  the  activities  of  the 
Ministers.   The  position  of  the  Prime  Minister  has  been  interpreted, 
however,  as  having  preeminence  over  the  other  Ministers,  but  not  one 
constituting  hierarchical  superiority. 

In  addition  to  having  the  power  to  appoint  the  Council  of 
Ministers,  the  President  of  the  Republic  may  also  dissolve  one  or 
both  Chambers  of  Parliament  in  order  to  call  new  elections.   This 
is  considered  an  extreme  measure  to  be  used  sparingly,  and  only 
twice  have  both  Chambers  been  dissolved.   However,  all  acts  of  the 
President  of  the  Republic  must  bear  the  countersignature  of  the 


y     A.  M.  Sandulli,  Manuale  di  Diritto  Amministrativo  260 
(Napoli,  1974). 
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Minister  or  Ministers  who  propose  the  act  and  assume  responsibility 
for  it. 

The  Republican  Constitution  has  been  subject  to  criticism 
because  of  two  major  structural  and  operational  defects.   In  the 
first  place,  the  overwhelming  predominance  of  the  legislative  over 
the  executive  branch  reduces  governmental  efficiency  and  authority. 
Second,  there  is  the  de  facto  transfer  of  decision-making  power 
from  the  Parliament  to  the  political  parties,  which  after  political 
compromise  and  barter  concur  on  policies  and  measures  outside  of 
the  Parliament  itself. 

The  Influence  of  the  Multi-party  System  on 
Governmental  Stability  and  Efficiency 

The  collapse  in  1943  of  the  Fascist  regime  and  its  one- 
party  system  brought  about  the  legal  and  public  reemergence  of  many 
political  groupings  in  Italy.   Although  some  party  labels  have 
undergone  periodic  changes,  basically  the  same  political  organi- 
zations represented  at  the  Constituent  Assembly  of  1946-47  are 


9/   See  G.  Conserva,  ed.,  Costituzione  della  Repubblica 
Italiana  (Roma,  1974). 
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still  active  more  than  30  years  later  in  the  country  and/or  in  the 

10/ 
Parliament . 

The  national  elections  of  1948,  the  first  to  be  held 
under  the  present  Constitution,  gave  an  absolute  majority  to  the 
Christian  Democratic  Party  (DC)  in  the  Chamber  of  Deputies.   (The 
feat  has  never  been  repeated  by  this  Party,  nor  equaled  by  any 
other  party.)   However,  Alcide  De  Gasperi,  who  was  then  the  leader 
of  the  Party  and  the  Prime  Minister,  realized  that  the  DC  electoral 
returns  of  1948  were  not  representative  of  a  homogeneous  political 
philosophy,  but  were  the  result  of  the  electorate's  domestic  and 
international  perceptions  of  the  1948  political  climate.   Conse- 
quently, already  at  that  early  stage  and  notwithstanding  the 
absolute  predominance  at  that  time,  De  Gasperi  opted  for  a  broad 
parliamentary  and  governmental  coalition  consisting  of  the  centrist 
parties — the  Christian  Democrats,  Social  Democrats,  Liberals,  and 
Republicans. 


10/   For  a  detailed  and  critical  treatment  of  Italian  political 
forces  over  the  past  30  years,  see  G.  Andreotti,  Intervista  su 
De  Gasperi  (Roma-Bari,  1977);  D.  Bartoli,  Gli  Italiani  nella  Terra 
di  Nessuno  (Milan,  1976);  L.  Preti,  II  Compromesso  Storico  (Milan, 
1975);  and  R.  Ronchey,  Accadde  in  Italia  1968-1977  (Milan,  1977). 
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The  centrist  formula  of  government  generally  remained 

11/ 
viable  throughout  the  subsequent  national  elections  until  1962. 

However,  in  spite  of  the  relatively  homogeneous  policies  of  the 
centrist  parties,  13  governments  succeeded  one  another  during  this 
period.   A  shift  in  emphasis  from  economic  reconstruction  and  in- 
dustrial expansion  to  social  reforms  and  an. effort  to  broaden  the 
majority  and  to  isolate  the  Italian  Communist  Party  (PCI)  led  to 
the  opening  to  the  left  in  1962-63.   This  was  accomplished  once 
again  through  a  party  coalition  system  in  the  Parliament  and  in  the 
government .   The  small  Liberal  Party  was  dropped  and  the  larger 
Socialist  Party  was  picked  up  as  a  coalition  partner  (initially 
only  in  the  Parliament).   Excluding  a  brief  return  to  centrism  in 
1972-73,  which  included  two  governments,  both  headed  by  Prime  Min- 
ister Andreotti,  14  governments  succeeded  one  another  from  the  orig- 
inal opening  to  the  left  in  1962  through  the  national  elections  of 
June  1976. 

The  returns  of  these  last  national  elections  have  reduced 
the  gap  between  Italy's  two  major  parties,  the  DC  and  the  PCI.   The 
former,  which  has  consistently  retained  a  relative  majority, 
received  38.7%  of  the  vote,  while  the  latter  polled  34.4%,  a  7.2% 


11/   For  a  history  of  centrism,  see  G.  C.  Re,  Fine  di  Una 
PolitlFa  (Bologna,  1971). 
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increase  over  the  previous  national  elections  of  1972.   The  other 
parties  generally  suffered  election  losses. 

The  stalemate  caused  by  these  returns,  coupled  with  the 
refusal  of  the  Socialist  Party  to  govern  with  the  DC  unless  the  PCI 
was  to  be  included,  created  an  anomalous  situation  that  was  tempo- 
rarily resolved  by  resorting  to  a  new  formula  called  the  "non 
no-confidence"  vote.   This  meant  that  an  all  DC  membership  govern- 
ment was  formed  by  Prime  Minister  Andreotti  through  a  pre-arranged 
abstention  from  the  vote  of  confidence  by  the  Communist,  Socialist, 
Social  Democratic,  Republican,  and  Liberal  parties.   (It  was  the 
first  time  the  PCI  did  not  vote  against  the  government  in  Parliament.) 
This  government  lasted  from  August  1976  to  January  1978.   Following 
a  2-month  governmental  crisis  and  Communist  demands  to  become  part 
of  a  governmental  coalition,  another  all  DC  membership  government 
(also  headed  by  Prime  Minister  Andreotti)  received  the  parliamentary 
vote  of  confidence  on  March  16,  1978.   It  was  Italy's  31st  govern- 
ment under  the  Republican  Constitution.   For  the  first  time  since 
the  promulgation  of  this  Constitution,  the  PCI  is  now  part  of  a  par- 
liamentary coalition  supporting  the  government.   However,  it  does 
not  hold  governmental  posts.   The  present  parliamentary  coalition, 
representing  approximately  90Z  of  the  members  of  Parliament, 
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includes,  besides  the  DC  and  the  PCI,  the  Socialists,  Social  Demo- 
crats, and  Republicans. 

To  date,  all  one-party  governments  since  the  enactment  of 
the  Republican  Constitution  have  been  DC  governments  because  of  the 
continued  relative  majority  status  of  this  party.   At  the  same  time, 
the  record  indicates  that  they  have  been  "caretaker"  cabinets,  pend- 
ing the  finalization  of  coalition-type  agreements.   It  is  an  inter- 
esting precedent  that  when  the  opening  to  the  left  was  inaugurated 
in  1962,  the  Socialist  Party  at  first  supported  the  government  in 
the  vote  of  confidence — just  as  the  PCI  is  doing  at  this  time — and 
then  the  following  year  it  became  part  of  the  center-left  govern- 
mental coalition. 

The  degree  of  stability  the  present  parliamentary  arrange- 
ment will  bring  to  the  government  cannot  be  predicted.   This  coali- 
tion cannot  be  considered  in  any  way  homogeneous,  since  the  two 
major  parties  share  a  30-year  relationship  ranging  from  confronta- 
tion, at  best,  to  antagonism,  at  worst. 

To  the  degree  that  Italian  governmental  efficiency  is 

directly  related  to  governmental  stability,  it  has  suffered  from  the 

instability  created  by  the  intertwined  workings  of  the  parliamentary 

system  and  the  multi-party  system.   The  drawbacks  of  these  systems 

are  aggravated  in  Italy  by  the  existence  of  proportional  election 

10 
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laws  that  facilitate  the  presence  of  centrifugal  forces  in  the  Par- 
liament . 

The  operational  difficulties  of  the  multi-party  system 

are  compounded  by  the  presence  of  various  factions  within  the  Italian 

12/ 
political  parties.      The  PCI  has  been  able  to  minimize  this  inter- 
nal problem  because  of  its  structure  of  "democratic  centralism"  and 
also  because  it  enjoyed  until  1976  the  benefits  of  being  an  opposi- 
tion party,  at  least  at  the  national  level.   The  other  parties, 
especially  the  DC,  have  had  to  reach  many  internal  compromises  in 
order  to  pacify  their  various  factions.   The  proliferation  of  Min- 
isters, Ministers  without  Portfolio,  and  Undersecretaries  in  the 
government  is  to  a  great  extent  attributable  to  the  need  of  the  gov- 
erning coalitions  to  satisfy  the  representation  demands  of  the  vari- 
ous coalition  parties  as  well  as  of  the  factions  within  each  party. 

The  impact  of  the  multi-party  system  has  also  been  felt 
at  the  purely  legislative  level  by  way  of  the  compromises  that  the 
various  parties  and  party  factions  have  had  to  reach  in  the  draft- 
ing and  passage  of  legislation.   Internal  party  factions  have  often 
allied  themselves  with  other  parties,  rather  than  with  the  other 


12/  A  brief  but  detailed  study  on  party  factions,  especially 
within  the  DC,  is  offered  by  A.  Lombardo,  "Sistemi  di  Correnti  e 
Deperimento  dei  Partiti  in  Italia,"  in  Rivista  di  Scienza  Politica, 
No.  1  (Bologna,  1976). 

11 
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factions  of  their  own  party,  to  achieve  desired  results  at  the  par- 
liamentary level. 

Also,  the  committees  of  each  Chamber,  as  well  as  joint 
committees,  reflect  proportional  party  representation.   The  meetings 
of  the  committees  are  generally  held  in  closed  session  and  conse- 
quently offer  added  occasions  for  political  barter  and  compromise. 

As  a  general  rule,  all  decisions  of  major  importance  to 
be  made  by  the  Parliament  are  reached  in  advance  through  interparty 
contacts,  barter,  and  compromise. 

Predecessors  of  the  Newly  Instituted 
Intelligence  and  Security  Services 

Since  the  latter  part  of  the  1960's,  at  least,  the  Ital- 
ian intelligence  services  have  been  subject  to  coverage,  criticism, 
and  speculation  in  the  media  and  other  Italian  circles. 

One  observer  of  the  Italian  intelligence  community  opens 
an  article  on  this/  topic  with  the  following  allegation,  as  trans- 
lated from  the  Italian: 

The  security  services,  from  SIFAR  to  SID,  are  [and 
have]  been  involved  in  all  of  the  most  obscure  events  of 
the  last  years:   from  slaughters  to  CIA  funding;  from 
anti-worker  espionage  to  international  industrial  [espi- 
onage]; from  trafficking  in  weapons  to  commissions  on 

12 
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military  spending  to  privileged  relations  with  state 
industry;  from  the  polluting  of  political  life  (with  the 
entire  arsenal  of  [personal]  files,  extortions,  briberies, 
and  violations  [of  private  or  privileged  information])  to 
the[ir]  presence,  as  actors  or  abettors,  in  subversive 
attempts  complemented  by  the  sabotage  of  judicial  inves- 
tigative  proceedings  into  these  criminal  events. 

This  sort  of  apparent  blanket  condemnation  of  the  intel- 
ligence services  is  usually  shared  and  publicized  by  the  Italian 
left.   The  author  of  the  above  quotation  generally  refers  the  reader 
throughout  the  article  to  the  works  or  statements  of  persons  asso- 
ciated with  the  left. 

Commentators  not  linked  to  the  left  have  stressed,  rather, 

the  misuse  of  institutional  functions  by  individual  high-ranking 

officials  of  the  intelligence  services  in  the  pursuit  of  their  per- 
mit/ 
sonal  interests,    as  well  as  the  influence  and  exploitation  exer- 

11' 
cised  over  these  services  by  outsiders. 


13/   S.  Amorosino,  "I  Servizi  di  Sicurezza,"  in  Politica  del 
Diritto,  No.  3-4,  p.  383  (Bologna,  1976). 

14/   See  D.  Bartoli,  supra  note  10,  at  163-203. 

15/   See  R.  Trionfera,  "SIFAR  Patata  Bollente"  and  "Dal  Petro- 
lio  al  Tritolo"  in  the  August  24  and  26,  1976,  issues,  respectively, 
of  II  Giornale  Nuovo  (Milan). 

13 
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Whatever  the  role  or  connection  of  the  Italian  intelli- 
gence services  in  the  perpetration  of  subversive  or  other  criminal 

acts,  a  judgment  eventually  will  be  handed  down  by  the  courts, 

16/ 
where  the  proceedings  are  currently  pending. 

The  newly  instituted  intelligence  and  security  services 

draw  their  origin  from  the  Military  Information  Service  (Servizio 

Informazioni  Militari  -  SIM)  instituted  in  1927  under  the  Fascist 

regime.   SIM  was  subordinate  to  the  Deputy  Chief  of  Staff  of  the 

Army  for  the  performance  of  strictly  military  functions  and  to  the 

Undersecretary  of  War  for  the  performance  of  duties  of  a  non- 
17/ 
military  nature.     SIM,  whose  sphere  of  action  was  generally 

limited  to  military  objectives,  is  credited  with  operational  effi- 
ciency.  This  included  the  forecasting  of  the  Anglo-American  landing 
in  North  Africa,  a  contingency  not  considered  by  German  intelligence, 
However,  this  service  often  was  not  consulted  by  Mussolini  and  the 


16/  Various  proceedings  against  indicted  subversives  of  the 
left  and  of  the  right  have  been  joined  before  the  Court  of  Assizes 
of  Catanzaro.   The  trial  is  concerned  with  criminal  events,  among 
others,  dating  back  to  1969.   The  Court  is  also  investigating  the 
existence  of  connections  with  the  intelligence  services. 

17/  G.  Pillon,  Spie  per  1' Italia  28-29  (Roma,  1968).   Addi- 
tional information  relative  to  the  internal  structure  of  SIM  is  pro- 
vided in  these  pages.   The  rest  of  the  book  is  devoted  to  the  narra- 
tive of  various  operations  conducted  by  SIM.   The  Fascist  regime 
also  ran  a  secret  police — separate  from  SIM — called  OVRA,  which  was 
abolished  with  the  fall  of  Fascism. 
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military  hierarchy.   SIM  was  dissolved  in  1944  and  was  replaced  for 
a  few  years  by  a  small  intelligence  office  within  the  General 
Staff. 

The  actual  successor  to  SIM  was  the  Armed  Forces  Infor- 
mation Service  (Servizio  Informazioni  Forze  Armate  -  SIFAR)  insti- 
tuted on  September  1,  1949,  under  the  Ministry  of  Defense  as  a 
military  intelligence  service  for  the  army,  navy,  and  air  force,  as 
opposed  to  SIM,  %rhich  had  been  primarily  connected  to  the  army. 
Also,  in  contrast  to  its  predecessor,  SIFAR  became  increasingly  con- 
cerned with  internal  security  in  a  general  sense  and  consequently 
stepped  into  the  political  sphere.   In  spite  of  the  lack  of  means 
that  had  been  available  to  SIM  and  the  restrictions  imposed  by 

democracy,  SIFAR  gradually  extended  its  sphere  of  action  to  areas 

11' 
previously  within  the  specific  competence  of  the  police.      In  the 

early  1950* s,  SIFAR  responded  to  the  Cold  War  atmosphere  in  the 

conduct  of  its  internal  security  operations  and  therefore  directed 

considerable  attention  to  the  Italian  left. 

Deviation  from  institutional  purposes  took  place  within 

SIFAR  in  1955  under  the  command  of  General  Giovanni  De  Lorenzo  and 


18/   D.  Bartoli,  supra  note  10,  at  167-168. 

19/   For  a  descriptive  analysis  of  the  structure  of  the  Italian 
police  forces  and  of  the  judicial  police  function,  see  Appendix  III. 
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thereafter  under  the  two  succeeding  commanders  he  was  instrumental 

in  appointing.   De  Lorenzo's  own  highly  successful  career  drew  at 

one  time  or  another  the  political  support  of  the  entire  left,  but 

at  its  end  he  was  in  the  ranks  of  the  "neo-Fascist"  members  of 

Parliament. 

De  Lorenzo  exceeded  the  authority  of  SIFAR  in  collecting 

private  information  on  various  public  figures  and  private  citizens 

This  information  and  other  illicit  activities  contributed  to  the 

enhancement  of  his  private  interests  and  personal  career.   He  has 

also  been  accused  of  having  planned  and  adopted  special  measures 

for  the  staging  of  a  coup  d'etat  during  June-July  1964,  by  which 

time  he  had  become  the  commander  of   the  Arma  dei  Carabinieri. 

However,  the  findings  of  a  parliamentary  investigative  committee 

revealed  the  absence  of  any  activity  aimed  toward  that  end. 

A  minority  report  to  the  contrary  was  submitted  by  the  Communists 

20/ 
and  other  leftist  members  of  the  committee. 


20/   D.  Bartoli,  supra  note  10,  at  168-179.   Other  commen- 
taries on  SIFAR  include:   R.  Trionfera,  SIFAR  Affair  (Rome,  1968) 
and  R.  Zangrandi,  Inchiesta  sul  SIFAR  (Rome,  1970).   These  two  works 
examine  SIFAR  from  different  political  perspectives.   The  latter 
work  was  published  by  the  PCI's  Editori  Riuniti  (its  publishing 
company).   The  parliamentary  investigative  committee  majority  report 
is  contained  in  Camera  dei  Deputati,  V  Legislatura,  Doc.  XXIII,  N.  1, 
Commissione  Parlamentare  D' Inchiesta  Sugli  Avvenimenti  del  Giugno- 
Luglio  1964,  Relazione  (Roma,  1971). 
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The  abuses  of  SIFAR  introduced  by  De  Lorenzo  led  to 

cleanup  operations  that  included  the  transfer  of  several  officers 

out  of  the  more  sensitive  offices.   The  intelligence  service  was 

renamed  the  Defense  Information  Service  (Servizio  Informazioni 

21/ 
Difesa  -  SID)  in  1965.      Pursuant  to  President  of  the  Republic 

Decree  No.  1477  of  November  18,  1965,  the  intelligence  service  was 
...to  carry  out,  through  its  offices  and  units,  intelli- 
gence duties  relating  to  the  protection  of  the  military 
secret  and  to  every  other  activity  of  national  interest 
for  the  defense  and  security  of  the  country;  and  to  take 
appropriate  measures  for  the  prevention  of  actions  harm- 
ful to  the  defense  potential  of  the  country. 

A  Ministry  of  Defense  circular  of  June  25,  1966,  assigned 
to  SID  the  following  operational  duties: 

— to  collect  at  home  and  abroad  all  useful  informa- 
tion for  defense  and  national  security; 

— to  organize  and  conduct  operations  against  foreign 
intelligence  activities  and  against  every  other  activity 


21/  Atti  Parlamentari,  Camera  dei  Deputati,  VII  Legislatura, 
No.  696-385-1033-1086-1087-A,  Relazione  della  Commissione  Speciale 
Concernente  Istituzione  e  Ordinamento  del  Servizio  per  la  Informa- 
zione  e  la  Sicurezza  4  (Roma). 
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that  might  be  dangerous  or  damaging  to  national  defense 

and  security; 

— to  follow  and  keep  abreast  of  the  political, 

economic-industrial,  military,  and  scientific  condition 

of  foreign  countries  of  interest ; 

— to  insure  the  protection  of  the  military  secret 
22/ 
and  other  state  secrets. 

The  SID  structure  included  three  basic  branches:   section 
"I"  was  for  intelligence  collection  abroad  and  political  and  mili- 
tary espionage;  section  "S"  was  for  the  processing  and  analysis  of 
data  provided  by  section  "I";  and  section  "D"  was  for  counterespio- 
nage, including  all  operations  in  Italy.  Moreover,  section  "D"  was 

territorially  subdivided  into  23  counterespionage  groups  commanded 

23/ 
by  a  field-grade  officer  of  the  Carabinieri. 

Three  additional  intelligence  services  connected  to  SID 

(previously  to  SIFAR)  were  retained  at  the  army,  navy,  and  air  force 

levels  for  the  limited  purposes  of  intelligence  collection  and 


22/  The  above  quoted  Presidential  Decree  and  Defense  Ministry 
Circular  are  draim  from  Relazione,  supra  note  20,  at  1361-1362. 

23/  Supra  note  13,  at  390-391. 
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analysis  at  their  respective  levels.   These  were  termed  SIOS  [Ser- 

24/ 
vizio  Informazioni  Operative  Situazione]. 

The  history  of  SID  is  also  characterized  by  accusations. 
Apparently  it  often  operated  amorally  under  the  command  of  General 
Vito  Miceli,  who  later  became  a  "neo-Fascist"  deputy  in  1976.   Some 
SID  informers  became  involved  in  judicial  investigative  proceedings 
relating  to  actual  or  presumed  rightist  conspiracies.   At  the  same 
time,  there  were  delays  in  the  preparation  of  reports  by  SID  on 
these  rightist  conspiracies.   It  still  has  not  been  determined  judi- 
cially whether  SID  agents  had  infiltrated  these  subversive  groups 

25/ 
to  participate  in,  or  to  report  on,  their  activities. 

Elements  of  the  Italian  political  spectrum  have  also 
linked  SID  to  obscure  American  and  NATO  designs.   One  such  allega- 
tion states: 

...SID  with  the  passing  of  the  years  became  more  and  more, 
within  the  NATO  context,  the  executive  arm  of  the  American 
service  [a  reference  to  CIA,  mentioned  earlier].   Until 
such  time... when  it  [SID]  was  dismembered  (because  of  the 
fear  that  it  might  lead  a  "national  policy"  with  respect 


24/   Relazione,  supra  note  20,  at  1365-1366 
25/  D.  Bartoli,  supra  note  10,  at  179  ff. 
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to  the  Middle  East  question)  so  that  the  American  [intel- 
ligence] services  are  the  only  ones  left  operating  in 

26/ 
our  country. 

On  the  positive  side,  a  series  of  successful  institu- 
tional operations  were  conducted  by  SIFAR  and  later  by  SID  against 

27/ 
domestic  spies  and  foreign  agents  from  the  Warsaw  Pact  countries. 

No  evidence  is  available  on  a  frequent  allegation  of 
recent  years  regarding  involvement  on  the  part  of  the  Italian  Armed 
Forces  and  police  forces  in  efforts  to  overthrow  the  government  or 
subvert  democratic  institutions.   Apart  from  the  fact  that  there  is 
no  tradition  in  Italy  of  military  intervention  in  civil  affairs,  no 
substantiation  has  been  offered  to  date  on  plans  or  operations  by 
any  major  military  or  police  unit  directed  at  subverting  Italian 
democracy.   Judicial  proceedings  are  currently  pending  against  indi- 
viduals or  small  groups  that  lack  any  operational  association  with 
either  the  armed  forces  or  the  police  forces,  or  have  too  unsuitable 
a  role  within  these  forces  to  bring  about  the  kind  of  armed  inter- 
vention capable  of  destroying  democratic  institutions. 


26/  M.  Sassano,  SID  e  Partito  Americano  41  (Padova,  1975). 

27/   See  V.  Araldi,  Guerra  Segreta  in  Tempo  di  Pace  287-311 

(Milano,  1969)  and  E.  Altavilla,  La  Battaglia  degli  StrTgoni  107-113 

(Milano,  1965). 
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The  Italian  Intelligence  and  Security  Services  Under  the  New  Law 

As  previously  indicated,  the  Italian  intelligence  and 
security  services  have  been  restructured  by  Law  No.  801  of  Octo- 
ber 24,  1977.   This  law  has  introduced  four  major  innovations: 
(1)  a  more  stringent  oversight  of  these  services  by  both  the 
government  and  Parliament;  (2)  the  separation  of  intelligence  and 
internal  security  functions  into  two  services;  (3)  an  additional 
separation  of  intelligence  and  security  functions  from  judicial 
police  functions;  and  (4)  new  regulations  governing  state  secrecy. 
Follo%n.ng  is  a  detailed  explanation  of  these  changes. 

1.   More  stringent  oversight. 

The  President  of  the  Council  of  Ministers  (the  Prime 
Minister)  is  now  responsible  under  Law  No.  801  for  intelligence  and 
security  policy,  as  well  as  for  the  top  supervision  of  the  intelli- 
gence and  security  services.   He  is  also  empowered  to  issue  direc- 
tives on  organization  and  operations  to  these  services  and  to 
control  the  application  and  protection  of  state  secrecy. 

The  Prime  Minister  is  assisted  by  the  Interministerial 
Committee  on  Intelligence  and  Security  instituted  by  this  law.   The 
committee  is  chaired  by  the  Prime  Minister  and  includes  the  Minis- 
ters of  Foreign  Affairs,  the  Interior,  Clemency  and  Justice,  Defense 

Industry,  and  Finance.   It  advises  the  Prime  Minister  on  general 
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directives  and  fundamental  objectives  of  intelligence  and  security 
policy  and  makes  proposals.   The  Prime  Minister  may  invite  other 
Ministers,  the  directors  of  the  intelligence  and  security  services, 
and  civilian  and  military  officials  and  experts  to  the  meetings  of 
the  Interministerial  Committee. 

In  addition  to  the  Interministerial  Committee,  Law  No.  801 
calls  for  an  Executive  Committee  for  the  Intelligence  and  Security 
Services  (CESIS)  and  places  it  under  the  direct  authority  of  the 
Prime  Minister.   CESIS  provides  the  Prime  Minister  with  all  data 
needed  to  coordinate  the  intelligence  and  security  services,  as  well 
as  processed  and  analyzed  intelligence  information.   Liaison  with 
foreign  intelligence/security  services  is  also  conducted  by  CESIS. 

The  Prime  Minister,  or  an  Undersecretary  of  State  appointed 
by  him,  presides  over  CESIS.   The  Prime  Minister  also  determines  the 
composition  of  CESIS,  except  for  the  directors  of  the  intelligence 
and  security  services  who  are  members  by  right.   Although  the  law 
calls  only  for  a  general  secretariat,  it  authorizes  the  Prime  Min- 
ister to  organize  %rtiatever  other  offices  are  strictly  necessary. 
The  general  secretariat  is  headed  by  a  public  official  of  the  high- 
est administrative  rank,  who  is  appointed  by  the  Prime  Minister 
and  may  be  dismissed  by  him,  after  the  opinion  of  CESIS  is  heard. 
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The  government,  consisting  of  the  President  of  the  Coun- 
cil of  Ministers  and  the  Ministers,  must  report  in  writing  every 
6  months  to  the  Parliament  on  intelligence  and  security  policy,  as 
well  as  on  its  results. 

Law  No.  801  also  provides  for  a  parliamentary  committee 
comprised  of  four  deputies  and  four  senators,  to  be  appointed  by  the 
Speaker  of  each  Chamber  according  to  the  principle  of  proportion- 
ality (i.e.,  party  representation  in  the  Parliament).   The  purpose   *' 
of  this  committee  is  to  monitor  the  application  of  the  principles    ^' 
set  forth  in  this  law.  *■ 

The  parliamentary  committee  is  entitled  to  request  basic 
information  on  the  structure  and  activities  of  the  intelligence  and 
security  services  from  the  Prime  Minister  and  CESIS.   It  can  also 
make  observations  and  recommendations. 

If  the  Prime  Minister  avails  himself  of  the  power  to  claim 
the  need  for  state  secrecy,  vrtiich  he  must  briefly  substantiate, 
the  parliamentary  committee  may  refer  the  matter,  after  an  absolute 
majority  vote,  to  each  Chamber  of  Parliament  for  the  necessary  polit- 
ical evaluations. 

The  members  of  the  parliamentary  committee  must  respect 

classified  information  to  which  they  are  exposed  in  the  course  of 

their  duties.   The  proceedings  of  the  committee  are  also  classified. 
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2.   Separation  of  intelligence  and  security  functions. 

The  intelligence  service,  termed  by  Law  No.  801  as  the 
Service  for  Intelligence  and  Military  Security  (SISMI),  is  assigned 
all  intelligence  and  security  functions  pertaining  to  Italian  mili- 
tary defense.   SISMI  also  carries  out  counterespionage  duties. 

SISMI  is  subordinate  to  the  Minister  of  Defense,  who  is 
responsible  for  structuring  this  service  and  for  supervising  its 
activities  in  keeping  with  the  directives  of  the  Prime  Minister. 

The  director  of  the  service  and  the  other  functionaries 
to  be  indicated  in  the  table  of  organization  of  SISMI  are  appointed 
by  the  Minister  of  Defense,  subject  to  the  concurring  opinion  of 
the  Intenainisterial  Committee  on  Intelligence  and  Security. 

SISMI  must  keep  the  Minister  of  Defense  and  also  CESIS 
abreast  of  all  intelligence  information  and  analyses  in  its  posses- 
sion and  of  all  its  operations. 

Law  No.  801  provides  for  the  continued  existence  of  those 
units  and  offices  responsible  for  intelligence,  security,  and  esti- 
mates that  now  operate  within  each  armed  force  or  corps  of  the  State. 
At  the  same  time,  the  law  explicitly  restricts  the  functions  of  these 
units  and  offices  to  duties  of  a  technical-military  or  military- 
police  nature  to  be  exercised  within  the  specific  confines  of  each 
armed  force  or  corps.   These  activities  must  also  be  conducted  in 
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strict  liaison  with  SISMI.   Finally,  the  new  law  repeals  letter  g) 
of  article  2  of  President  of  the  Republic  Decree  No.  1477  of  Novem- 
ber 18,  1965   (see  page  17). 

The  security  service,  termed  by  the  law  as  the  Service    j, 
for  Intelligence  and  Democratic  Security  (SISDE),  is  assigned  all   ' 
intelligence  and  security  functions  for  the  defense  of  the  Italian 
democratic  state  and  of  the  institutions  established  by  the  Consti- 
tution. 

SISDE  is  subordinate  to  the  Minister  of  the  Interior,  who 
is  responsible  for  structuring  this  service  and  supervising  its 
activities  in  keeping  with  the  directives  of  the  Prime  Minister. 

The  SISDE  director  and  other  functionaries  are  appointed 
by  the  Minister  of  the  Interior  in  the  manner  indicated  above  for 
SISMI.   SISDE  is  also  subject  to  the  same  reporting  requirements 
established  for  SISMI. 

The  personnel  of  CESIS,  SISMI,  and  SISDE  include  not  only 
civilian  and  military  employees  who  are  to  be  transferred,  with 
their  consent,  to  these  entities,  but  also  those  hired  directly. 
CESIS,  SISMI,  and  SISDE  may  not  employ,  either  permanently  or  occa- 
sionally, members  of  Parliament;  regional,  provincial,  or  municipal 
councilors;  magistrates;  clergymen;  or  professional  journalists. 
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Matters  relating  to  personnel  strength  and  organization, 
as  well  as  to  the  juridical  and  economic  status  of  personnel  assigned 
to  CESIS,  SISMI,  and  SISDE,  respectively,  are  regulated  by  the  Prime 
Minister,  the  Minister  of  Defense,  and  the  Minister  of  the  Interior, 
subject  to  the  concurring  opinion  of  the  Interministerial  Council 
on  Intelligence  and  Security  and  of  the  Minister  of  the  Treasury. 

Law  No.  801  further  provides  for  and  regulates  the  utili- 
zation of  public  means  and  infrastructures  by  CESIS,  SISMI,  and 
SISDE.   It  also  imposes  upon  SISMI  and  SISDE  the  duty  to  assist  and 
cooperate  with  each  other. 

Individuals  whose  record  does  not  guarantee  their  fidelity 
to  democratic  and  constitutional  principles  are  barred  by  the  law 
from  permanent  or  occasional  employment  in  CESIS,  SISMI,  and  SIDSE. 

3.   Separation  from  judicial  police  functions. 

Under  the  new  law,  assignment  to  CESIS,  SISMI,  and  SISDE 

is  not  compatible  with  the  status  of  an  officer  or  agent  of  the 

28/ 
judicial  police.    Consequently,  personnel  who  would  hold  that 

status  in  their  parent  organization  are  suspended  from  that  status 

during  the  period  of  assignment  to  either  of  the  three  entities 

indicated  above. 


28/   See  Appendix  III. 
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In  derogation  to  standard  directives  and  procedures,  the 
members  of  the  intelligence  and  security  services  must  channel  theix 
reports  exclusively  through  their  superiors  to  the  directors  of  the 
pertinent  services,  who  will  in  turn  report  to  the  Ministers  of 
Defense  and  of  the  Interior,  respectively,  as  well  as  to  the  Prime 
Minister. 

The  directors  of  the  intelligence  and  security  services 
must  also  provide  the  jurisdictionally  competent  organs  of  the 
judicial  police  with  information  and  evidence  on  matters  that 
could  constitute  criminal  offenses.   The  performance  of  this  duty 
may  be  delayed  only  with  the  explicit  consent  of  the  Prime  Minister, 
when  such  delay  is  strictly  necessary  for  performing  institutional 
functions  of  the  intelligence  and  security  services. 

All  officers  and  agents  of  the  judicial  police  are  obligedj 
to  cooperate  fully  with  the  intelligence  and  security  services. 

Law  No.  801  specifically  repeals  all  regulations  and/or 
internal  directives  contrary  to  its  provisions.   It  also  prohibits 
the  performance  of  any  intelligence  or  security  activity  outside 
the  instrumentalities,  procedures,  competences,  and  objectives 
called  for  by  this  law. 
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4.   New  regulations  on  state  secrecy. 

The  matter  of  state  secrecy  is  also  regulated  by  Law  No. 
801.   This  law  imposes  the  "state  secret"  on  all  acts,  documents, 
information,  activities,  and  other  things  whose  disclosure  is  capa- 
ble of  damaging  the  State  and  its  international  agreements.   The 
law  excludes  from  the  "state  secret"  those  events  directed  at  sub- 
verting constitutional  order. 

Law  No.  801  further  imposes  upon  all  public  officials  the 
duty  to  abstain  from  testifying  on  matters  covered  by  state  secrecy. 
If  the  prosecuting  authority  does  not  consider  the  pertinent  matter 
subject  to  state  secrecy,  it  questions  the  Prime  Minister,  who  must 
reply  within  60  days  whenever  he  intends  to  uphold  the  "state 
secret." 

The  Prime  Minister  must  inform  the  parliamentary  committee 
every  time  he  upholds  state  secrecy  and  must  briefly  provide  basic 
justification.   If  the  absolute  majority  of  the  parliamentary  com- 
mittee does  not  consider  state  secrecy  warranted,  the  committee 
reports  to  each  Chamber  for  the  necessary  political  evaluations. 
In  any  case,  the  Prime  Minister  must  apprise  each  Chamber  every 
time  he  imposes  state  secrecy. 
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Concluding  Remarks 

Most  observers  would  probably  agree  that  the  governmental 
and  parliamentary  oversight  of  the  Italian  intelligence  and  securit; 
services  is  per  se  a  positive  innovation.   It  could  help  to  prevent 
possible  abuses  by  officials  of  the  intelligence/security  services 
or  by  other  officials — or  even  by  influential  private  citizens — who 
might  otherwise  exploit  these  services  to  their  personal  benefit. 
In  setting  up  this  plan  of  oversight,  Italy  is  utilizing  the  expe- 
rience and  intelligence  models  of  other  countries,  as  seen  in  the 

report  of  the  Special  Committee  that  examined  the  various  bills 

29/ 
introduced  in  Parliament  before  the  passage  of  Law  No.  801. 

This  measure,  however,  may  create  problems  in  view  of  the 
Italian  system  of  government  and  the  workings  of  Italian  politics, 
whose  characteristics  have  been  examined  above.   For  one  thing,  the 
operational  effectiveness  of  the  newly  restructured  Italian  intel- 
ligence and  security  services  could  become  directly  proportional 
to  the  stability  of  the  government.   Recurrence  of  endemic  govern- 
mental crises  of  the  past  could  easily  paralyze  the  functioniilg  of 
these  services.   Malfunction  or  even  paralysis  could  result  from 
foreseeable  events  ranging  from  the  too-frequent  appointment  and 


29/   Supra  note  21,  at  4-6. 
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dismissal  of  administrative  heads  of  CESIS,  SISMI,  and  SISDE,  to 
changes  in  intelligence  and  security  policy  following  the  formation 
of  new  parliamentary  majorities  and/or  the  succession  of  each  Prime 
Minister  and  cabinet. 

To  date,  the  Prime  Minister  has  always  been  a  Christian 
Democrat.   But  even  if  this  trend  were  to  continue — and  possibly 
serve  as  a  stabilizing  force — the  position  of  the  Prime  Minister 
with  regard  to  these  services  will  still  be  conditioned  by  the 
Interministerial  Committee  on  Intelligence  and  Security  established 
by  Law  No.  801.   The  composition  and  powers  of  this  committee  could 
create  difficulties  for  the  proper  functioning  of  the  services,  espe- 
cially under  coalition  governments.   Because  of  Italy's  record  of 
them,  one  can  expect  the  Interministerial  Committee  to  include,  in 
most  cases,  ministers  from  different  parties  whose  ideologies  and 
platforms  may  be  discordant.   It  is  not  inconceivable  that  the  two 
most  important  members  of  the  Interministerial  Committee — the 
Minister  of  Defense  and  the  Minister  of  the  Interior — may  belong 
in  the  future  to  parties  as  far  apart  as  the  DC  and  the  PCI. 

Similar  reservations  may  be  expressed  in  regard  to  the 
newly  established  parliamentary  oversight  committee.   This  commit- 
tee consists  of  four  deputies  and  four  senators  appointed  by  the 

Speaker  of  each  Chamber  in  proportion  to  party  representation. 
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In  fact,  the  current  committee  membership  includes  four  Christian 

30/ 
Democrats,  three  Communists,  and  one  Socialist. 

The  extensive  composition  of  the  Interministerial  Commit- 
tee and  the  parliamentary  committee — as  veil  as  the  diversified 
party  affiliations  of  committee  members,  already  seen  in  the  par- 
liamentary committee — also  raises  the  possibiliOy  of  unauthorized 
disclosure  of  classified  information  and  proceedings.   In  this  con- 
nection, a  number  of  political  experts  and  ordinary  observers  reject 

or  cast  doubt  on  the  new  image  of  the  PCI,  especially  with  respect 

31/ 
to  its  recent  NATO  commitment. 

Moreover,  the  fact  that  the  government  must  also  report 
biannually  to  the  Parliament  on  intelligence  and  security  policy, 
and  its  results,  virtually  involves  the  entire  Council  of  Ministers 
and  all  of  Parliament  in  sensitive  matters  falling  under  intelli- 
gence and  security. 

The  second  innovation  introduced  by  Law  No.  801 — the 
separation  of  intelligence  and  security  functions — brings  Italy  even 


30/   Corriere  della  Sera,  January  23,  1978,  p.  2  (Milan). 

31/   The  position  of  the  PCI  on  past  and  present  issues  is 
well  recorded  by  A.  Rizzo,  La  Frontiera  dell'  Eurocomunismo  (Roma- 
Bari,  1977).   For  past  and  current  PCI  attitudes  on  NATO.,  see 
J.  E.  Dougherty  and  D.  K.  Pfalzgraff ,  Eurocommunism  and  the  Atlan- 
tic Alliance  (19777;  V.  S.  Pisano,  Italian  Communism  and  NATO  (1977) 
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closer  to  the  system  adopted  in  other  countries.   In  Italy's  case, 
the  success  of  this  innovation  will  depend  on  the  degree  of  coopera- 
tion between  SISMI  and  SISDE  and  between  the  Ministers  of  Defense 
and  of  the  Interior.   It  will  also  depend  on  the  overall  stability 
and  homogeneity  of  the  government.   The  functions  of  the  two  ser- 
vices are  also  likely  to  overlap  each  other,  particularly  because 
of  the  threat  currently  posed  by  domestic  t error i8m-;-which  may  have 

foreign  links — and  by  agents  of  foreign  terrorist  organizations 

32/ 
operating  against  foreign  targets  located  on  Italian  territory. 

The  additional  separation  of  the  intelligence  and  secu- 
rity services  from  the  judicial  police  is  also  in  keeping  with  for- 
eign models.   This  innovation  of  Law  No.  801  may  have  two  drawbacks, 
however.   First,  the  change  requires  a  high  degree  of  cooperation 
between  the  services  and  the  various  national  police  forces.   It 
could  happen,  instead,  that  this  separation  will  create  a  form  of 

bipolarization  with  SISMI  and  the  Carabinieri  on  one  side  and 

33/ 
SISDE  and  the  P.S.  on  the  other.     Moreover,  a  certain  degree  of 

flexibility  will  be  lost,  and  occasions  for  security  leaks  will  be 

increased. 


32/   See  Appendix  II. 
33/   See  Appendix  III. 
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The  regulation  of  state  secrecy  by  the  new  law  may  result 
in  friction  between  the  Prime  Minister  and  the  supporting  parlia- 
mentary coalition  or  other  sectors  of  the  Parliament.   This  would 
contribute  to  upsetting  the  generally  precarious  equilibrium  of 
Italian  politics. 

In  conclusion,  the  major  shortcoming  is  possibly  posed 
by  the  fact  that  the  new  intelligence/security  system  and  structure 
may  impose  restrictions  and/or  courses  of  action  of  a  political 
rather  than  technical  nature  on  the  Prime  Minister.   This  would 
be  detrimental  to  the  institutional  functions  and  efficiency  of 
these  services.   Obviously,  much  will  depend  on  the  implementing 
regulations  of  Law  No.  801,  which  may  be  able  to  insure  standard 
operating  procedures  despite  the  workings  of  Italian  politics. 
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APPENDIX  I         34/ 
TRANSLATION  FROM  THE  ITALIAN 


Law  No.  801  of  October  24,  1977. 

Formation  and  Organization  of  the  Intelligence  and  Security 
Services  and  the  Regulation  of  the  State  Secret.  35/ 

The  Chamber  of  Deputies  and  the  Senate  of  the  Republic  have  approved; 

THE  PRESIDENT  OF  THE  REPUBLIC 

Promulgates 

the  following  law: 

Art.  1. 

The  President  of  the  Council  of  Ministers  is  vested  with  top 

supervision,  general  political  responsibility,  and  coordination  of 

intelligence  and  security  policy  in  the  interest  and  defense  of 

the  democratic  state  and  of  the  institutions  established  by  the 

Constitution  as  the  foundation  [of  the  State]. 

The  President  of  the  Council  of  Ministers  sets  forth  the 

standards  and  issues  all  necessary  directives  for  the  organization 

and  operation  of  activities  pertinent  to  the  purposes  referred  to 

in  the  preceding  paragraph;  supervises  the  application  of  the 

criteria  relating  to  imposition  of  the  state  secret  and  to  the 

selection  of  the  [appropriate]  organs  vested  with  jurisdiction; 

exercises  control  over  the  state  secret. 


34/   Translated  by  V.  S.  Pisano. 

35/   Gazzetta  Ufficiale  della  Repubblica  Italiana  [official  law 
gazette  of  the  Republic  of  Italy],  No.  303,  November  7,  1977,  p.  8055 
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Art.  2. 

An  Interministerial  Committee  on  Intelligence  and  Security  is 
hereby  established  at  the  Presidency  of  the  Council  of  Ministers. 
[It  carries  out]  the  functions  of  consultation  and  recommendation 
for  the  President  of  the  Council  of  Ministers  on  the  general  direc- 
tives and  fundamental  objectives  to  be  pursued  within  the  scope  of 
the  intelligence  and  security  policy. 

The  Committee  is  chaired  by  the  President  of  the  Council  of 
Ministers  and  is  comprised  of  the  Ministers  of  Foreign  Affairs,  the 
Interior,  Clemency  and  Justice,  Defense,  Industry,  and  Finance. 

The  President  of  the  Council  of  Ministers  may  invite  to  the 
meetings  of  the  Interministerial  Committee,  as  participants,  the 
directors  of  the  Services  referred  to  in  articles  4  and  6  below, 
civilian  and  military  authorities,  and  experts. 

Art.  3. 

The  Executive  Committee  for  the  Intelligence  and  Security  Ser- 
vices (CESIS)  is  hereby  instituted  [and  is]  directly  subordinate  to 
the  President  of  the  Council  of  Ministers. 

The  Committee  [is  charged  with]  the  duty  of  furnishing  to  the 
President  of  the  Council  of  Ministers — for  the  purpose  of  [insuring] 
the  actual  execution  of  the  functions  assigned  to  him  by  article  1 — 
all  necessary  information  for  the  coordination  of  activities  of  the 
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Services  instituted  by  articles  4  and  6  below;  the  analysis  of  the 
information  transmitted  by  the  Services  aforesaid;  the  estimate  of 
the  relevant  situation.   The  Committee  is  also  charged  with  coordi- 
nating liaison  with  the  intelligence  and  security  services  of  other 
States. 

The  Committee  is  chaired  by  the  President  of  the  Council  of 
Ministers  or,  subject  to  his  delegation,  by  an  Undersecretary  of 
State. 

The  general  secretariat  of  the  Committee  is  assigned  to  a 
functionary  of  the  public  administration  possessing  the  status  of 
dirigente  generale  [executive  general],  whose  appointment  and  dis- 
missal are  at  the  discretion  of  the  President  of  the  Council  of 
Ministers  after  having  heard  [the  advice  of]  the  Interministerial 
Committee  referred  to  in  article  2. 

The  President  of  the  Council  of  Ministers  determines  the  com- 
position of  the  Committee,  to  which  must  belong  the  directors  of 
the  Services  referred  to  in  articles  4  and  6  below,  and  institutes 
those  offices  strictly  necessary  to  carry  out  the  [Committee's] 
activities. 

Art.  4. 

The  Service  for  Intelligence  and  Military  Security  (SISMI)  is 

hereby  instituted.   It  carries  out  all  intelligence  and  security 

37 


47-691  0-79-12 


170 


functions  for  the  military  defense  of  the  independence  and  integrity 
of  the  State  against  every  danger,  threat,  or  aggression.  Moreover, 
SISMI  carries  out  espionage  functions  for  these  purposes. 

The  Minister  of  Defense,  to  whom  the  Service  is  subordinate, 
determines  the  organization  [of  the  Service]  and  supervises  its 
activity  in  accordance  with  the  orders  and  directives  of  the  Presi- 
dent of  the  Council  of  Ministers,  pursuant  to  article  1. 

The  director  of  the  Service  and  the  other  functionaries  indi- 
cated in  the  directives  on  the  organization  are  appointed  by  the 
Minister  of  Defense,  subject  to  the  concurring  opinion  of  the  Inter- 
ministerial  Committee  referred  to  in  article  2. 

SISMI  must  transmit  to  the  Minister  of  Defense  and  to  the  Com- 
mittee referred  to  in  article  3  all  information  received  or  other- 
wise in  its  possession,  the  analyses  and  estimates  of  the  situation, 
the  [reports  of]  operations,  and  everything  that  pertains  to  its 
activity. 

Art.  5. 

The  units  and  offices  [organic  or  attached]  to  each  armed  force 
or  armed  corps  of  the  State  that  are  responsible  for  intelligence, 
security,  and  situation  [analysis]  carry  out  duties  of  an  exclusively 
technical-military  nature  and  [duties]  as  military  police  within  the 
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restrictions  [applicable  to]  the  individual  armed  force  or  corps. 
They  operate  in  strict  liaison  with  SISMI. 

Letter  g)  of  article  2  of  President  of  the  Republic  Decree 
No.  1477  of  November  18,  1965,  is  hereby  abrogated. 

Art.  6. 

The  Service  for  Intelligence  and  Democratic  Security  (SISDE) 
is  hereby  instituted.   It  carries  out  all  intelligence  and  secu- 
rity functions  for  the  defense  of  the  democratic  state  and  of  the 
institutions  established  by  the  Constitution  as  the  foundation 
thereof  against  anyone  who  makes  an  attempt  upon  them,  and  against 
every  form  of  subversion. 

The  Minister  of  the  Interior,  to  whom  the  Service  is  sub- 
ordinate, determines  the  organization  [of  the  Service]  and  super- 
vises its  activity  in  accordance  with  the  orders  and  directives  of 
the  President  of  the  Council  of  Ministers,  in  accordance  with 
article  1. 

The  director  of  the  Service  and  the  other  functionaries  indi- 
cated in  the  directives  on  the  organization  are  appointed  by  the 
Minister  of  the  Interior,  subject  to  the  concurring  opinion  of  the 
Interministerial  Committee  referred  to  in  article  2. 
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SISDE  must  transmit  to  the  Minister  of  the  Interior  and  to 
the  Committee  referred  to  in  article  3  all  information  received  or 
otherwise  in  its  possession,  the  analyses  and  estimates  of  the  sit- 
uation, the  [reports  of]  operations,  and  everything  that  pertains 
to  its  activity. 

Art.  7. 

The  personnel  of  each  of  the  Services  instituted  by  articles 
4  and  6  and  of  the  Committee  referred  to  in  article  3  is  made  up 
of  civilian  and  military  employees  of  the  State  who  are  to  be  trans- 
ferred, with  their  consent,  to  exclusive  employment  in  the  Services 
aforesaid,  as  well  as  personnel  employed  directly.   Under  no  circum- 
stances may  the  Services  engage,  on  a  permanent  or  occasional  basis, 
members  of  Parliament;  regional,  provincial,  or  municipal  councilors; 
magistrates;  clergymen;  and  professional  journalists. 

The  composition  of  the  Committee  referred  to  in  article  3  and 
of  each  Service,  the  conditions  and  procedures  for  the  reassignment 
of  public  employees  to  the  administration  to  %^ich  originally 
assigned,  the  juridical-economic  status,  and  the  conditions  and  pro- 
cedures for  the  transfer  of  personnel  hired  directly  [by  the  Com- 
mittee and  by  each  Service]  to  another  administration  of  the  State 
are  established,  respectively,  even  in  derogation  from  all  existing 
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directives,  by  the  President  of  the  Council  of  Ministers,  by  the 
Minister  of  Defense,  by  the  Minister  of  the  Interior,  subject  to 
the  concurring  opinion  of  the  Interministerial  Committee  referred 
to  in  article  2  and  in  concert  with  the  Minister  of  the  Treasury. 
The  juridical  and  economic  status  of  the  personnel  of  the  Com- 
mittee referred  to  in  article  3,  and  of  the  Services  referred  to 
in  articles  4  and  6,  cannot,  however,  be  lower  than  that  of  the 
corresponding  status  in  public  [administration]  employment. 

The  Committee  and  the  Services  instituted  by  articles  3,    4, 
and  6  may  utilize  in  accordance  with  determinations  by  the 
President  of  the  Council  of  Ministers,  subject  to  the  recommenda- 
tion of  the  Ministers  of  Defense  and  of  the  Interior,  respectively, 
and  in  concert  with  the  other  interested  Ministers,  the  material 
and  infrastructures  of  any  State  administration. 

SISMI  and  SISDE  must  collaborate  and  assist  each  other. 

Art.  8. 
Persons  who,  because  of  [their]  subversive  conduct  or  actions 
in  regard  to  democratic  institutions,  cannot  be  relied  upon  for 
scrupulous  fidelity  to  the  values  of  the  Republican  and  anti-Fascist 
Constitution  may  not  belong,  on  a  permanent  or  occasional  basis,  to 
the  Committee  referred  to  in  article  3  and  to  the  Services  referred 
to  in  articles  4  and  6.  .. 
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Art.  9. 

Those  belonging  to  the  Cotnmittee  referred  to  in  article  3,  and 
to  the  services  referred  to  in  articles  4  and  6,  do  not  hold  the 
status  of  officers  or  agents  of  the  judicial  police;  those  who  hold 
such  status  under  the  juridical  structure  of  the  administration  to 
which  they  belong  are  [temporarily]  relieved  of  [such  status]. 

In  derogation  from  the  common  provisions,  those  who  belong  to 
the  Services  are  required  to  report,  through  their  superiors,  exclu- 
sively to  the  directors  of  the  Services  who  [in  turn]  report  to  the 
Minister  of  Defense  and  to  the  Minister  of  the  Interior,  respec- 
tively, and  at  the  same  time  to  the  President  of  the  Council  of 
Ministers  through  the  Committee  referred  to  in  article  3. 

The  directors  of  the  Services  instituted  by  articles  4  and  6 
are  required,  moreover,  to  furnish  to  the  jurisdictionally  competent 
organs  of  the  judicial  police  the  information  and  evidence  relative 
to  acts  that  appear  to  be  crimes. 

Compliance  with  the  requirements  referred  to  in  the  preceding 
paragraph  may  be  delayed,  subject  to  the  directives  of  the  Minister 
having  jurisdiction,  with  the  explicit  consent  of  the  President  of 
the  Council  of  Ministers  whenever  this  is  strictly  necessary  in  the 
pursuance  of  the  institutional  purposes  of  the  Services. 
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All  the  officers  and  agents  of  the  judicial  police  must 
cooperate  so  far  as  possible  with  the  agents  of  the  Services. 

Art.  10. 

No  activity,  however  conducive  to  intelligence  and  security, 
may  be  carried  out  outside  of  the  instrumentalities,  procedures, 
competences,  and  objectives  called  for  by  the  present  law. 

All  internal  and  regulatory  directives  contradictory  to  or  how- 
ever incompatible  with  the  present  law  are  hereby  abrogated;  the 
new  directives  must  be  issued  iimnediately  by  the  competent  organs. 

In  the  first  application  of  this  law,  and  until  the  formation 
of  the  personnel  lists  of  the  Services  called  for  by  articles  4  and 
6,  the  Services  aforesaid  will  employ,  in  accordance  with  the  provi- 
sions of  article  8,  the  personnel  of  the  services  existing  to  date 
within  the  Ministries  of  Defense  and  of  the  Interior  (SID  and  SdS). 

These  services,  however,  shall  cease  to  operate  within  six 
months  from  the  entry  into  effect  of  the  present  Law  and  all  the 
materials,  documentation,  and  technical  facilities  shall  become, 
subject  to  the  determination  of  the  President  of  the  Council  of  Min- 
isters after  having  heard  [the  advice  of]  the  Ministers  of  Defense 
and  of  the  Interior,  part  of  the  Services  instituted  by  articles 
4  and  6,  in  accordance  with  the  competences  and  functions  assigned 

to  them.  .„ 
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Art.  11. 

The  Government  must  present  to  the  Parliament  a  biannual 
report  in  writing  on  intelligence  and  security  policy  and  on  the 
results  obtained  therefrom. 

A  parliamentary  committee  comprised  of  four  Deputies  and  four 
Senators,  appointed  by  the  Speakers  of  the  two  branches  of  Parlia- 
ment on  the  basis  of  criteria  of  proportionality,  exercises  control 
over  the  application  of  principles  established  by  the  present  Law. 

To  this  end,  the  parliamentary  committee  may  request  from  the 
President  of  the  Council  of  Ministers  and  the  Interministerial  Com- 
mittee referred  to  in  article  2  information  on  the  essential  guide- 
lines for  the  structure  and  activities  of  the  Services  and  submit 
recommendations  and  observations. 

The  President  of  the  Council  of  Ministers  may  uphold  before 
the  parliamentary  committee,  by  summarizing  the  essential  reasons, 
the  necessity  of  safeguarding  the  secrecy  of  information  (*/hose 
disclosure  would]  in  his  judgment  exceed  the  purview  of  the  pre- 
ceding paragraph. 

In  this  case,  if  the  absolute  majority  of  the  members  of  the 
parliamentary  committee  deems  secrecy  to  be  unwarranted,  the  parlia- 
mentary committee  reports  to  each  of  the  Chambers  for  the  necessary 
political  evaluations. 
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The  members  of  the  parliamentary  committee  are  bound  to  secrecy 
regarding  the  information  acquired  and  the  recommendations  and 
observations  submitted  pursuant  to  the  third  paragraph  [of  this 
article] .   The  proceedings  of  the  committee  are  subject  to  secrecy. 

Art.  12. 
State  secrecy  covers  the  acts,  documents,  information,  and  all 
other  things  whose  disclosure  is  liable  to  cause  detriment  to  the 
integrity  of  the  democratic  State,  even  with  respect  to  inter- 
national agreements,  to  the  defense  of  the  institutions  established 
by  the  Constitution  as  the  foundation  [of  the  State]  ,  to  the  free 
exercise  of  the  functions  of  the  constitutional  organs,  to  the 
independence  of  the  State  from  other  States  and  its  relations  with 
the  latter,  to  the  military  preparedness  and  defense  of  the  State. 

Art.  13. 

The  words  "political  or  military  secret"  contained  in  the 
first  and  second  paragraphs  of  article  342  of  the  Code  of  Criminal 
Procedure  are  replaced  by  the  words  "state  secret." 

The  words  "takes  action  pursuant  to  the  third  paragraph  of 

article  352"  contained  in  the  second  paragraph  of  article  342  of 

the  Code  of  Criminal  Procedure  are  replaced  by  the  words  "takes 

action  pursuant  to  article  352." 
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Art.  14. 

The  heading  of  article  351  of  the  Code  of  Criminal  Procedure 
is  amended  as  follows:   "Right  to  abstain  from  testifying  and  pro- 
hibition to  interrogate  as  determined  by  professional  or  official 
secrecy." 

The  first  paragraph  of  article  352  of  the  Code  of  Criminal 
Procedure  is  inserted  as  the  second  paragraph  in  article  351  of 
said  Code. 

Art.  15. 

Article  352  of  the  Code  of  Criminal  Procedure  is  replaced  by 
the  following: 

"Obligation  to  abstain  from  testifying  and  prohibition  to 
interrogate  as  determined  by  the  state  secret. 

Public  officials,  public  employees,  and  those  in  charge  of 
public  services  must  abstain  from  testifying  and  must  not  be  inter- 
rogated on  whatever  (matters]  are  subject  to  the  State  Secret. 

If  the  prosecuting  authority  considers  the  statement  made 
by  any  of  the  above-mentioned  persons  regarding  secrecy  to  be 
without  foundation,  it  must  seek  [the  views]  of  the  President  of 
the  Council  of  Ministers,  who  must  reply  within  60  days  of  receipt 
of  the  request  if  he  intends  to  confirm  [the  secrecy].   In  such 
case  there  will  be  no  prosecution  for  the  felony  [defined]  by 
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article  372  of  the  Criminal  Code  and,  if  knowledge  of  whatever 
[matter]  subject  to  the  state  secret  is  essential,  the  prosecuting 
authority  shall  declare  discontinuance  of  the  proceedings  because 
of  the  existence  of  a  state  secret." 

Art.  16. 

The  President  of  the  Council  of  Ministers  must  inform  the 
parliamentary  committee  mentioned  in  article  11  of  the  present  law 
of  every  case  of  confirmation  of  a  state  secret,  pursuant  to  article 
352  of  the  Code  of  Criminal  Procedure,  giving  a  summary  of  the 
essential  reasons.   If  an  absolute  majority  of  the  members  of  the 
parliamentary  committee  deems  the  imposition  of  secrecy  unfounded, 
[the  committee]  reports  to  each  of  the  Chambers  for  the  necessary 
political  evaluations. 

Art.  17. 

The  President  of  the  Council  of  Ministers  informs  the  Chambers 
of  every  case  of  imposition  of  a  state  secret,  together  with  the 
relevant  justification,  pursuant  to  articles  11  and  15  of  the 
present  law. 

Art.  18. 

Until  the  date  of  promulgation  of  a  new  organic  law  relative 
to  the  matter  of  secrecy,  the  situations  regulated  and  punished  by 
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Book  II,  Title  I,  first  and  fifth  chapters  of  the  Criminal  Code 
concerning  internal  or  international  political  secrecy,  must  be 
[considered]  with  reference  to  the  definition  of  secrecy  pursuant 
to  articles  1  and  12  of  the  present  law. 

Art.  19. 

The  expenditures  relative  to  the  Committee  referred  to  in 
article  3  and  those  of  the  Services  instituted  by  articles  4  and  6 
must  be  entered  in  a  specific  register — entitled  "Interministerial 
Committee  on  Intelligence  and  Security" — to  be  instituted  in  con- 
junction with  the  estimate  of  expenditures  of  the  Ministry  of  the 
Treasury. 

The  President  of  the  Council  of  Ministers,  subject  to  the 
recommendation  of  the  Interministerial  Committee  on  Intelligence 
and  Security,  determines,  by  his  own  decrees,  the  amounts  to  be 
appropriated  for  CESIS  for  organizational  and  operational  expendi- 
tures, and  for  SISMI  and  SISDE  for  organizational  and  operational 
expenditures,  as  well  as  for  classified  disbursements  to  be  entered 
respectively,  in  the  financial  estimate  of  the  Presidency  of  the 
Council  of  Ministers  and  of  the  Ministries  of  Defense  and  of  the 
Interior.   The  Minister  of  the  Treasury,  on  the  basis  of  the  above 
provisions  [and]  by  his  own  decrees,  shall  attend  to  the  required 
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budget  variations.   Classified  disbursements  are  entered  under  the 
pertinent  items  and  are  not  subject  to  reporting. 

With  the  initial  application  [of  the  present  law] ,  the  appro- 
priations already  made  for  analogous  reasons  in  the  financial  esti- 
mates of  the  Ministries  of  the  Interior  and  of  Defense  are  entered 
in  the  register  aforesaid.  The  Minister  of  the  Treasury  is  autho- 
rized to  make  necessary  variations  in  the  budget;  where  necessary, 
they  may  also  apply  to  debits. 

The  present  law,  bearing  the  State  Seal,  shall  be  entered  in 
the  Official  Collection  of  the  Laws  and  Decrees  of  the  Republic  of 
Italy.   It  must  be  obeyed  and  enforced  as  the  law  of  the  State. 


Done  at  Rome  this  24th  day  of  October  1977 


LEONE 

ANDREOTTI  ~  COSSIGA  — 


BONAFACIO  —  RUFFINI 
~  STAMMATI 


Seen  by  the  Keeper  of  Seals  [Minister  of  Justice]:   BONIFACIO 
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APPENDIX  II 


THE  PROBLEM  POSED  BY  TERRORISM  36/ 

FOR  THE  ITALIAN  INTELLIGENCE  AND  SECURITY  SERVICES 

Introduction 

The  incidence  of  terrorism  in  Italy  makes  this  phenome- 
non the  country's  most  visible  and  disquieting  present-day  problem. 
The  threat  that  terrorism  poses  to  internal  security  and  domestic 
tranquility,  the  hypothesized  foreign  terrorist  connections,  and 
the  special  means  required  to  fight  this  type  of  criminality  make 
ordinary  police  operations  inadequate.  Consequently,  the  impera- 
tives of  public  order  and  national  security  are  generally  seen  as 
calling  for  efficient  Italian  intelligence  and  security  forces  to 
operate  in  this  field  of  crime  prevention  and  national  defense. 

An  estimate  cited  by  a  conservative  Milan  weekly  indi- 
cates that  2,200  separate  acts  of  terrorism  took  place  in  Italy  in 

37/ 
1977,  as  opposed  to  164  in  1968.     Another  study  conducted  by  the 

Italian  Communist  Party  (PCI)  on  the  same  problem  cites  2,013  "seri- 
ous violent  incidents"  of  terrorism  for  the  year  1977,  as  opposed 

38/ 
to  1,198  for  the  previous  year.      These  figures  are  not  only  high, 

but  also  reflect  a  considerable  escalation. 

A  recent  report  published  by  Time  on  Italian  terrorism 
points  to  the  work  of  "115  identifiable  extremist  political 


36/   By  V.  S.  Pisano. 

37/   II  Settimanale,  No.  2,  January  18,  1978,  p.  14-16  (Milan). 

38/   Corriere  della  Sera,  February,  17,  1978,  p.  1  (Milan). 
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movements,  splinter  groups,  and  urban  guerrilla  commandos,  94  belong- 

39/ 
ing  to  the  far  left  and  21  to  the  neo-Fasicst  right."     Moreover, 

the  findings  of  the  above-cited  PCI  study  reflect  that  there  are  in 

Italy  today  approximately  700-800  terrorists  living  clandestinely, 

and   approximately  10,000  individuals  who  are  often  armed  and  given 

to  violent  actions,  arson,  and  pillage. 

The  more  prominent  terrorist  organizations  of  the  left 

include  the  Red  Brigades,  the  Armed  Proletarian  Nuclei,  Front  Line, 

40/ 
Armed  Struggle  for  Communism,  and  Armed  Wage  Earners  for  Communism. 

Following  the  forcible  dissolution  of  the  New  Order  and  National 

Vanguard,  the  more  important  terrorist  groups  of  the  right  appear  to 

gravitate  around  some  of  the  Rome  and  Milan  sections  of  the  Italian 

41/ 
Social  Movement,     a  small  political  party  often  termed  "neo-Fascist ." 

The  Red  Brigades:   A  Case  Study 

A  long  series  of  terrorist  acts  perpetrated  by  the  Red 
Brigades  (Brigate  Rosse  -  BR) — most  recently  the  Moro  abduction  and 
murder — have  generated  frequent  and  lengthy  coverage  of  this  crim- 
inal organization  by  the  Italian  and  international  media.   The  BR, 


39/   Time,  January  23,  1978,  p.  35. 
40/   Supra  note  37. 

kll      II  Settimanale,  No.  3,  January  25,  1978,  p.  21-22  (Milan) 
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which  sign  their  "communiques"  with  the  salutation  "For  Communism," 
constitute  an  instructive  case  study.   The  BR  have  displayed  such 
effective  organization,  planning,  and  operations,  and  committed  so 
many  serious  acts  of  political  violence,  that  a  number  of  hypothe- 
ses have  been  formulated  with  respect  to  their  objectives,  as  well 
as  their  domestic  and  foreign  links. 

The  Origin  of  the  Red  Brigades  and  Their  Terrorist  Record 

The  Red  Brigades  were  born  of  Italy's  student  and  labor 
union  unrest  of  the  late  1960's.   Renato  Curcio,  a  former  sociology 
student,  presently  on  trial  and  allegedly  the  founder  of  this  ter- 
rorist organization,  is  reported  to  have  broken  away  with  some  fol- 
lowers in  1969  from  a  leftist  extraparliamentary  group  in  Milan  for 
the  purpose  of  conducting  independent  action  by  violent  means. 

In  1970  and  1971,  the  terrorist  attempts  of  the  BR  were 
limited  to  firebombings  of  private  property  and  industrial  plants, 
in  the  Milan  area.   In  March  of  the  following  year,  a  Milan  indus- 
trial executive  was  kidnapped  by  the  BR  and  subsequently  "tried." 
That  same  year,  BR  leaflets  appeared  bearing  such  slogans  as  "Strike 


42/   The  information  contained  under  this  heading  is  abstracted 
primarily  from  Corriere  della  Sera,  March  17,  1978,  p.  6  (Milan). 
It  has  been  updated  with  daily  information  from  subsequent  issues 
of  the  same  paper,  as  well  as  from  issues  of  II  Giornale  Nuovo 
(Milan),  The  New  York  Times,  The  Washington  Post,  and  Foreign  Broad- 
cast Information  Service  (Western  Europe). 
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at  the  heart  of  the  State,"  "All  power  to  the  armed  people,"  and 
"Strike  one  to  educate  one  hundred."   The  recurring  theme  of  all  BR 
writings  appears  to  be  always  the  same:   "Cause  the  contradictions 
to  erupt,  force  the  State  to  cast  off  its  mask." 

Also  in  1972,  the  BR  sphere  of  action  expanded  from  the 
Milan  area  to  the  industrial  triangle  of  Genoa -Turin-Mi Ian,  while 
BR  terror  tactics  graduated  from  the  sporadic  to  the 'systematic. 
A  conservative  trade  union  leader  was  abducted  and  "tried"  in  Turin 
in  February  1973.   In  June  and  November  of  the  same  year,  two  indus- 
trial executives  were  abducted  and  "tried"  in  Milan  and  Turin, 
respectively.   The  same  fate  befell  a  magistrate  in  Genoa  in  April 
1974. 

The  BR  suffered  a  temporary  setback  in  1975  when  Renato 
Curcio  was  captured  by  the  police,  who  were  aided  by  an  infiltrator. 
In  the  ensuing  police  hunt  for  BR  hideouts,  a  Carabinieri  NCO  was 
killed,  but  additional  BR  members  were  arrested.   However,  on  May  16 
of  the  same  year,  Curcio  was  "liberated"  by  a  BR  commando.   He  was 
later  recaptured,  but  on  the  same  day  of  his  escape,  a  local  Chris- 
tian Democratic  Party  leader  was  shot  in  the  leg  by  the  BR  in  his 
Milan  law  office.   This  was  the  first  of  a  long  series  of  shootings 
in  the  legs,  a  typical  BR  trademark.   In  June,  during  a  skirmish  be- 
tween the  Carabinieri  and  the  BR,  who  were  holding  an  industrialist, 
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Curcio's  wife — a  fellow  terrorist — lost  her  life.   Another  indus- 
trial executive  was  kidnapped  on  October  22. 

In  1976,  the  BR  began  to  carry  out  deliberate  murders. 
The  attorney-general  of  Genoa  lost  his  life  in  an  ambush,  together 
with  two  members  of  his  police  escort.   The  proceedings  against  the 
jailed  BR  members  in  Turin  were  postponed  because  of  intimidation. 
A  series  of  arson  attempts  on  industrial  plants  followed.   Follow- 
ing the  example  of  the  BR,  minor  leftist  terrorist  groups  also  came 
to  life  in  1976  and  are  still  active. 

Just  as  the  proceedings  against  the  jailed  BR  members  in 
Turin  were  about  to  resume  in  March  1977,  two  more  victims  lost 
their  lives  there  to  the  BR.   On  March  12,  a  police  intelligence 
NCO  was  assassinated,  and  in  April  the  President  of  the  Turin  Bar 
Association  was  also  murdered.   Apparently,  the  purpose  of  this 
last  killing  was  to  intimidate  judges  and  jurors,  and  the  trial  was, 
in  fact,  once  again  postponed.   Between  June  1  and  3,  three  journal- 
ists were  shot  in  the  legs,  including  the  editor  of  the  conserva- 
tive Milan  daily,  II  Giornale.   Approximately  20  other  individuals 
met  with  the  same  fate  in  the  course  of  the  summer.   These  included 
various  party  officials,  small  businessmen,  and  managers.   In 
November  1977,  the  BR  assassinated  the  assistant  editor  of  Turin's 
daily  La  Stampa. 
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The  1978  statistics  are  indicative  of  further  escalation 
with  respect  to  the  intensity  of  BR  operations,  and  to  the  impor- 
tance of  their  targets.   A  judge  was  murdered  on  February  14. 
Shortly  thereafter,  another  police  intelligence  NCO  was  assassi- 
nated.  On  March  16,  Aldo  Moro ,  former  Premier  and  incumbent  Chris- 
tian Democratic  Party  Chairman,  was  abducted  in  Rome  on  his  way  to 
Parliament  to  participate  in  the  vote  of  confidence  for  the  new  cab- 
inet.  In  the  attack,  all  five  members  of  his  police  escort  were 
murdered.   After  54  days  of  captivity  and  the  government's  refusal 
to  release  13  terrorists  facing  trial,  Moro's  corpse  was  found  on 
May  9  in  the  center  of  Rome.   In  the  time  between  Moro's  abduction 
and  the  finding  of  his  body,  2  prison  guards  were  killed  and  10 
additional  individuals  were  shot  in  the  legs.   The  police,  on  their 
part,  were  able  to  wound  and  capture  a  BR  terrorist. 

At  this  writing,  a  new  phase  of  terrorist  acivity  may  be 
under  way.   On  May  11,  the  Milan  Branch  manager  of  New  York's  Chemi- 
cal Bank  was  shot  in  the  legs.   This  was  the  first  time  an  employee 
of  an  American  firm  became  the  victim  of  a  leftist  attempt.   Another 
such  attempt  on  American  property  took  place  on  the  following  day. 
There  is  apparently  some  doubt  as  to  whether  these  last  crimes  were 
perpetrated  by  the  BR  or  by  Front  Line,  another  leftist  terrorist 

group. 
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43/ 

The  Composition  and  Organization  of  the  Red  Brigades 

By  the  end  of  1977,  the  Italian  police  had  arrested  150 
BR  members,  including  7  women,  and  at  least  one  more  has  been  appre- 
hended since  then.   A  minimum  of  22  are  still  fugitives  from  jus- 
tice.  In  May  1978,  over  20  suspects  were  taken  into  custody. 

The  members  of  the  BR  emanate  from  nearly  every  region  of 
Italy,  and  seven  of  them  are  foreign-born  Italians.   Their  regional 
origin  is  principally  northern,  however.   They  generally  share  a 
middle-class  background  and  their  average  age  is  26.   The  majority 
of  them  have,  as  a  minimum,  a  high  school  diploma.   Many  are  univer- 
sity students,  and  five  hold  doctorates. 

Another  characteristic  is  that  most  of  them  at  one  time 

belonged  to  the  Italian  Communist  Party  and/or  to  an  extraparlia- 

44/ 
mentary  party  of  the  Left. 

The  Italian  police  have  identified  at  least  36  BR  hide- 
outs, all  located  no  farther  south  than  Rome. 


43/   Unless  otherwise  specified  at  the  end  of  each  paragraph, 
the  information  contained  under  this  heading  is  abstracted  from 
Corriere  della  Sera,  March  12,  1978,  p.  2  (Milan),  as  subsequently 
updated  from  the  same  sources  indicated  at  42/. 

44/  A.  Silj,  "mai  piu  senza  fucile"  161  (Firenze,  1977).   The 
entire  book  is  instructive,  especially  several  of  the  individual 
case  studies. 
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If  the  revelations  of  the  recently  captured  "brigadist" 
Cristoforo  Piancone  are  to  be  believed,  the  BR  consist  of  1,300  mem- 
bers divided  into  four  territorial  groups  independent  of  one  another, 
The  headquarters  of  these  groups  are  located  in  Milan,  Genoa,  Turin, 
and  Rome.   The  1,500  figure  represents  only  the  cadre  of  the  organi- 
zation.  Candidates  are  closely  screened  and  after  a  probation 

45/ 
period  are  trained  for  one  year. 

Hypotheses  Offered  by  the  Media  on  the 
Objectives  and  Links  of  the  Red  Brigades 

The  effectiveness  of  the  BR  organization  and  operations 
has  stimulated  a  vast  amount  of  speculation  regarding  their  politi- 
cal objectives  and  possible  links  to  domestic  institutions  or  for- 
eign states. 

One  view  links  the  BR  to  the  Italian  Communist  Party 
(PCI).   The  following  considerations  have  been  submitted  in  support 
of  this  hypothesis. 

The  language  of  the  Red  Brigades  is  generally  recognized 
as  reflecting  hard-line  Communist  parlance.   In  fact,  Rossana 
Rossanda,  formerly  of  the  Italian  Communist  Party  (PCI)  and  now  a 
member  of  the  Manifesto  (a  political  group  to  the  left  of  the  PCI), 


45/   II  Giornale  Nuovo,  April  28,  1978,  p.  1  (Milan). 
V  58 
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has  stated  that  the  language  of  the  BR  is  that  of  the  PCI  of  the 

1950' 8.   She  went  on  to  say  that  "it's  like  leafing  through  a 

46/ 
family  album." 

A  conraentator  %^iting  for  the  conservative  Milan  weekly 

II  Settimanale  has  observed  that  whenever  the  BR  leaflets  attack 

the  PCI,  they  never  call  it  by  name,  but  refer  to  it  as 

"Berlinguer's  party."   (Berlinguer  is  generally  considered  to  be  a 

moderate  Communist.)   This  observation  leads  the  same  commentator 

to  another  consideration:   behind  Berlinguer  there  may  be  another 

face  of  the  PCI,  one  committed  to  Stalinism  and  opposed  to  any  form 

47/ 
of  collaboration  with  democratic  parties. 

Along  these  lines,  a  statement  by  BR  member  Piancone  is 

of  interest:   "In  the  event  of  a  violent  governmental  repression 

against  terrorism,  the  PCI  will  guarantee  our  physical  survival. 

The  legalitarian  attitude  adopted  by  the  PCI  will  never  allow  the 

48/ 
State  to  adopt  measures  against  us  [that  are]  too  strong." 

Still  another  observer  has  noted  that  only  two  assaults 

carried  out  by  the  BR  were  against  the  PCI  and  added  that  the  "Red 


46/   II  Giornale  Nuovo ,  March  29,  1978,  p.  1  (Milan). 

47/   II  Settimanale,  No.  16,  April  19,  1978,  p.  10-11  (Milan) 

48/   Supra  note  45. 
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Brigades  are  fueled  by  an  ideological  hatred  of  the  Italian  order, 

49/ 
and  the  PCI  is  the  foundation  of  that  ideology." 

An  American  specialist  on  the  Italian  scene  who  does  not 
subscribe  to  the  so-called  PCI  connection  theory  has  stated,  how- 
ever, that  the  "Red  Brigades  do  have  a  quarrel  with  the  PCI,  but 
it  is  quite  different  from  their  war  against  the  Christian  Demo- 
crats.  The  Red  Brigades  wish  to  destroy  the  Christian  Democrats, 

50/ 
while  they  want  to  rejuvenate  Italian  communism." 

Except  for  these  statements,  there  is  no  public  evidence 
of  PCI  connections  with  the  BR.  Moreover,  it  has  been  pointed  out 
that  if  such  a  link  does  exist,  it  would  prove  counterproductive 
for  the  PCI.   The  reason  is  not  only  because  of  the  PCI's  condemna- 
tion of  the  BR,  but  also  because  such  link  would  conflict  with  the 
legalitarian  and  democratic  image  the  PCI  has  endeavored  to  project 
both  in  Italy  and  abroad,  especially  since  the  1976  general  elec- 
tions. 

Other  observers  hypothesize  that  international  connec- 
tions do  exist  between  the  BR  and  terrorist  groups  of  other  nations 
as  well  as  between  the  BR  and  the  governments  of  foreign  nations. 


49/   George  F.  Will,  "Toward  Totalitarianism,  Again,"  in 
The  Washington  Post,  May  14,  1978. 

50/  M.  Ledeen,  "Aldo  Moro's  Legacy,"  in  The  New  Republic, 

May  13,  1978,  p.  24-25. 
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Indirect  evidence  of  links  between  Italian  terrorists  and 

the  intelligence  services  of  Czechoslovakia,  East  Germany,  and  the 

Soviet  Union  has  increasingly  been  discussed  in  the  Italian  and 

foreign  media.     Frequent  references  have  been  made  to  the  train- 

52/ 
ing  and  sojourn  of  Italian  terrorists  in  Czechoslovakia  and  Cuba, 

as  well  as  to  their  systematic  use  of  East  European  weapons  and 

53/ 
munitions.     The  147  anti-German  acts  of  political  violence  per- 
petrated in  Italy  last  year  following  the  Mogadishu  raid  and  the 

Stammheim  incident  have  been  considered  too  numerous  to  be  sponta- 

54/ 
neous .     The  existence  of  contacts  between  the  BR  and  the  Baader- 

55/  56/ 

Meinhoff  gang    (and  just  recently  the  Palestinians)    has  also 

been  alleged.   More  recently,  at  least  one  article  argumentatively 

referred  to  former  Italian  Communist  partisans  who  took  refuge  in 


51/   II  Settimanale,  No.  47,  November  23,  1977,  p.  16-19 
(MilanT;  also  more  recently,  M.  Ledeen,  "Inside  the  Red  Brigades: 
An  Exclusive  Report,"  in  New  York,  May  1,  1978,  p.  36-39. 

52/   II  Settimanale,  No.  48,  November  30,  1977,  p.  14-15 
(MilanT;  M.  Ledeen,  "Italy  Awaits  Caesar,"  in  The  New  Republic, 
January  7,  1978,  p.  16-20. 

53/   II  Settimanale,  No.  50,  December  14,  1977,  p.  15  (Milan); 
Corriere  della  Sera,  March  12,  1978,  p.  2  (Milan). 

54/   Id. ,  II  Settimanale. 

55/  Supra  note  52,  Ledeen. 

56/   II  Giornale  Nuovo,  April  27,  1978,  p.  1  and  7  (Milan). 
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Czechoslovakia  following  terrorist  activities  perpetrated  by  them 

from  1946  to  1950.     Moreover,  the  Italian  press  has  often 

reported  comments  of  various  Italian  public  figures  who  indicated 

knowledge  of  or  belief  in  the  international  connection. 

On  the  other  hand,  captured  BR  member  Piancone  has 

58/ 
declared  that  the  BR  receive  no  outside  financial  support,    and 

Giancarlo  Pajetta,  spokesman  of  the  PCI  foreign  office,  has  ruled 

59/ 
out  links  between  Italian  terrorism  and  East  European  states. 

While  all  of  the  foregoing  is  subject  to  further  investi- 
gation, since  it  ranges  from  circumstantial  evidence  to  hearsay,  it 
would  appear  that  the  historic  leader  of  the  BR,  Renato  Curcio,  con- 
siders the  role  of  the  BR  within  an  international  context.   On  one 
occasion  he  stated:   "Italy  is  the  weak  link  of  the  democratic  sys- 
tem of  the  West.   The  Federal  Republic  of  Germany  is  the  strongest." 
Later  on  he  added:   "In  Germany  kidnappings  serve  the  purpose  of 

intimidation;  in  Italy  they  must  give  the  final  push  to  an  agonizing 

60/ 
regime." 


57/   II  Settimanale,  No.  15,  April  12,  1978,  p.  14-15  (Milan). 

58/   Supra  note  46. 

59/   Foreign  Broadcast  Information  Service  (Western  Europe),  L4, 
MarchTl,  1978. 

60/   II  Settimanale,  No.  44,  November  2,  1977,  p.  14-15  (Milan). 
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Still  another  hypothesis  links  the  BR  to  the  "forces  of 

reaction"  or  to  subversive  rightist  designs.   In  fact,  these  forces 

were  accused  of  the  Moro  abduction  by  the  Soviet  news  agency  Tass 

61/ 
on  the  day  it  occurred.      The  Tass  allegation  is  in  line  with  the 

PCI' 8  traditional  contention  that  terrorism  is  a  rightist  phenome- 
non.  Recently  this  tendency  has  been  criticized  by  Senator  Ugo 

Pecchioli,  the  PCI's  expert  on  public  order,  who  also  conceded  the 

62/ 
existence  of  leftist  terrorism.      However,  even  more  recently,  in 

the  course  of  a  television  broadcast  on  May  11,  1978,  PCI  Secretary- 
General  fierlinguer  stated  that  the  "Communists  follow  this  reasoning 
with  respect  to  the  accomplices  of  the  Red  Brigades:   their  objec- 
tives are  the  same  [as  those]  of  the  reactionary  forces.   Police 

investigations  and  activities  must  therefore  be  directed  also  toward 

63/ 
this  sector." 

On  May  10,  1978,  the  day  Moro's  body  was  recovered,  the 

Soviet  Government  followed  up  on  the  previous  Tass  contention  and 

asserted  that  the  "slaying  of  Aldo  Moro  was  aimed  at  forestalling  a 


61/   See  Foreign  Broadcast  Information  Service  cable  traffic. 
May  16,  1978. 

62/   Corriere  della  Sera,  February  17,  1978,  p.  1  (Milan). 

63/   II  Giornale  Nuovo ,  May  12,  1978,  p.  2  (Milan). 
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governing  coalition  between  Italian  Communists  and  Christian 

64/ 
Democrats." 

No  public  evidence  exists,  however,  of  the  aims  and 

composition  of  the  "forces  of  reaction."  Moreover,  whatever  the 

intentions  of  the  BR,  the  standing  of  the  PCI  as  a  political  force 

in  Italy  did  not  diminish  during  the  traumatic  Moro  captivity. 

The  Need  for  Effective  Intelligence  and  Security  Services 

It  may  be  safe  to  assume  that  if  any  classified  informa- 
tion has  been  collected  on  Italian  terrorist  groups,  it  is  of  lim- 
ited value,  at  least  for  the  time  being.  This  assumption  is  based 
on  the  fact  that  Italian  terrorists  in  general,  and  the  Red  Brigades 
in  particular,  are  scoring  more  operational  successes  than  are  the 
law  enforcement  agencies.  The  media  seem  to  be  unanimous  on  the 
need  for  effective  intelligence  in  order  to  counteract  terrorism. 

The  discordant  theories  submitted  by  the  media  also 
require  additional  substantiation,  which  can  be  provided  by  suit- 
able intelligence  and  security  operations. 

Ultimately,  the  effectiveness  of  the  restructured  Italian 
intelligence  and  security  services — at  whatever  time  they  become 


64/  "Soviets  Say  Assassins  Hope  to  Forestall  Rome  Coalition," 
in  The  Washington  Post  A21,  May  11,  1978. 
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operational — vill  be  measured  on  their  success  in  answering  unre- 
solved questions  and  in  being  instrumental  in  repressing  domestic 
and/or  foreign  terrorism  in  Italy. 
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APPENDIX  III 


THE  ITALIAN  LAW  ENFORCEMENT  STRUCTURE 
AND  THE  JUDICIAL  POLICE  FUNCTION  65/ 


The  Structure  of  Italian  Police  Forces 

In  accordance  with  the  Republican  Constitution  of  1947, 
Italy  is  a  unitary  state.   Local  bodies  of  government — regions, 
provinces,  and  municipalities — enjoy  limited  legislative  and  regu- 
latory powers,  which  must  be  exercised  "within  the  limits  of  the 

general  fundamental  principles  established  by  the  law  of  the 

66/ 
State." 

Consequently,  police  forces  organized  at  the  local  levels 
of  government  have  limited  resources  and  carry  out  administrative 
functions  that  generally  deal  with  traffic  control  and  the  enforce- 
ment of  local  ordinances. 

The  primary  law  enforcement  effort  is  conducted,  instead, 
at  the  national  level  by  five  major  police  forces,  whose  jurisdic- 
tion in  relation  to  the  enforcement  of  the  Criminal  Code  and  comple- 
mentary statutes  extends  to  the  entire  national  territory. 

These  national  police  forces  are  organized  and  adminis- 
tered by  the  respective  ministry  (department)  of  the  executive 
branch  to  which  they  are  assigned  by  law,  but  for  purposes  of  public 


65/  By  V.  S.  Pisano. 

66/  Art.  117,  Constitution  of  the  Republic  of  Italy. 
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order,  security,  and  safety  their  operations  are  coordinated  by  the 
Ministry  of  the  Interior. 

The  national  police  forces  are  comprised  of  the  following: 
1.   The  Arma  dei  Carabinieri  (Carabinieri)  is  vested  with 
both  military  and  civil  jurisdiction.   In  conjunction  with  its  mili- 
tary jurisdiction,  it  operates  as  the  military  police  branch  of  the 
Italian  Armed  Forces.   Because  of  its  essentially  military  composi- 
tion and  structure,  it  falls  under  the  Ministry  of  Defense.   With 
respect  to  its  civil  jurisdiction,  it  has  full  police  powers  over 
the  civilian  population  throughout  the  State.   Specific  civil 
responsibilities  of  this  police  force  include  the  maintenance  of 
order  in  the  courts.   For  the  performance  of  law  enforcement  func- 
tions, this  force  has  a  "territorial"  organization  consisting  of  a 
General  Headquarters  and  three  divisional  headquarters.   Each  of 
the  three  has  subordinate  brigades,  legions,  groups,  companies,  and 
stations.   The  stations,  which  are  the  smallest  territorial  unit  of 
the  force,  are  located  in  nearly  every  municipality.   Besides  these, 
a  special  brigade  is  specifically  assigned  duties  in  conjunction 

with  public  order  and  civil  disturbances.   The  Carabinieri  is  the 

67/ 
most  extensive  organization  of  all  the  Italian  police  forces. 


67/   For  a  detailed  description  and  analysis,  see  Scuola  Uffi- 
ciali  Carabinieri,  Sinossi  di  Tecnica  Professionale  (Roma,  1975). 
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2.   The  Corpo  delle  Guardie  di  Pubblica  Sicurezza  (P.S.) 
is  organized  under  the  Ministry  of  the  Interior,  whose  structure  and 
responsibilities  do  not  have  an  American  counterpart.  This  Ministry 
is  responsible  for  public  order,  security,  and  safety.   It  exercises 
its  functions  at  the  local  level  through  a  system  of  Prefetture, 
which  are  established  in  each  of  the  94  provinces  and  represent  in 
their  respective  area  of  jurisdiction  the  executive  branch  of  the 
central  government.   In  addition  to  supervising  the  police,  the  Pre- 
fects, who  head  the  Prefetture,  perform  many  administrative  duties 
that  overlap  those  of  other  ministries  and  agencies.   In  cases  of 
"urgent  necessity,"  the  Prefects  are  empowered  to  adopt  special  mea- 
sures in  the  public  interest.   In  police  matters,  each  Prefect  is 
assisted  by  a  Questore,  who  is  also  an  official  of  the  Ministry  of 
the  Interior,  as  well  as  the  chief  of  police  in  each  province.  As 
such,  he  is  in  charge  of  the  Questura  (police  headquarters).   The 
P.S.  is  the  police  force  at  the  immediate  disposal  of  the  Ministry 
of  the  Interior  and  its  peripheral  organs,  which  draw  upon  the  other 
police  forces  to  perform  their  public  order  functions.   The  officers 

and  men  of  the  P.S.  are  generally  under  the  operational  control  of 

68/ 
the  Questura  or  of  its  subordinate  precincts,  known  as  Commissariati. 


68/  G.  Landi,  etal,  Manuale  di  Diritto  Amministrativo  341-3 
(Milan,  1971). 
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3.  The  Guardia  di  Finanza  is  employed  under  the  guidance 

of  the  Ministry  of  Finance.   Although  it  shares  jurisdiction  over 

enforcement  of  criminal  laws  with  the  Carabinieri  and  the  P.S.,  it 

is  specifically  organized  for  the  prevention  and  repression  of 

69/ 
crimes  related  to  tax  evasion. 

4.  The  specific  function  of  the  Corpo  degli  Agenti  di 
Custodia  is  the  maintenance  of  order  within  institutions  of  confine- 
ment.  Its  emplojnnent ,  under  the  Ministry  of  Clemency  and  Justice, 
is  usually  limited  to  the  interior  and  perimeter  of  state  prisons 
and  other  confinement  facilities.   On  the  outside,  courtrooms 
included,  prisoners  are  usually  escorted  by  the  Carabinieri. 

5.  The  specific  responsibility  of  the  Corpo  Forestale 
dello  Stato  is  analogous  to  that  of  the  U.S.  Park  Police.   It  falls 
under  the  Ministry  of  Agriculture  and  Forestry. 

The  Judicial  Police:   A  Police  Function 

Under  the  Italian  system  of  law  and  criminology,  law 
enforcement  is  considered  from  the  perspective  of  four  technical 
functions:   security  police,  administrative  police,  judicial  police, 


69/   Id.  at  344. 
70/   Id.  at  343-344. 
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and  confinement  police.     The  first  two  functions  fall  under  the 
purview  of  the  pertinent  executive  departments  of  the  government, 
while  the  other  two  are  subject  to  the  jurisdiction  of  the  judicial 
branch . 

Consequently,  the  term  judicial  police  is  purely  func- 
tional.  The  same  is  true  of  the  "status  of  judicial  police"  assumed 
by  elements  of  the  police  forces  and  other  governmental  entities, 
including  public  officials,  in  the  conduct  of  repressive  police 
activities  following  the  commission  of  a  crime. 

The  Italian  Code  of  Criminal  Procedure  distinguishes 
between  "officers"  and  "agents"  of  the  judicial  police.   It  confers 
the  status  of  officers  to  the  Public  Security  officials  of  the  Min- 
istry of  the  Interior;  to  the  field-grade  officers,  company-grade 
officers,  and  non-commissioned  officers  of  the  Carabinieri,  P.S., 
Guardia  di  Finanza,  and  Corpo  degli  Agent i  di  Custodia;  and  to  the 
mayors  of  municipalities  where  none  of  the  previously  indicated 
officers  are  stationed.   Moreover,  the  Code  confers  the  status  of 
agent  to  the  enlisted  men  of  the  Carabinieri,  P.S.,  Guardia  di 
Finanza,  Corpo  degli  Agenti  di  Custodia,  and  to  the  provincial  and 
municipal  policemen. 


71/   Supra  note  67. 

—   7j 
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In  addition  to  the  members  of  the  police  forces  indicated 

above,  the  Code  recognizes  as  judicial  police  officers  or  agents  all 

other  persons  charged  by  complementary  lavs  and  regulations  with  the 

investigation  of  specific  classes  of  crimes.   The  status  of  such 

individuals  as  judicial  police  officers  or  agents  is  limited  to  the 

72/ 
performance  of  their  responsibilities  in  connection  therewith. 

As  a  result,  there  are  two  categories  of  officers  and 
agents  of  the  judicial  police.   The  first  includes  officers  and 
agents  generally  vested  with  police  powers  in  relation  to  every  type 
of  crime.   The  second  category  includes,  instead,  a  wide  variety  of 
public  officials  vested  with  power  to  investigate  and  repress  only 
specific  criminal  offenses. 

Purely  by  way  of  illustration,  officers  of  the  second 
category  include  the  officers  and  non-commissioned  officers  of  the 
Corpo  Forestale  dello  Stato  and  of  the  Corpo  dei  Vigili  del  Fuoco 
(Firefighters);  certain  consular  representatives  overseas;  customs 
officials;  provincial  and  municipal  technical  officials;  clerks-of- 
court  with  respect  to  registration  tax  laws;  postal  inspectors; 
labor  inspectors;  port  authority  officials;  airport  directorate 


72/  Art.  221,  Code  of  Criminal  Procedure,  in  S.  Vasta,  ed. , 
I  Quattro  Codici  (Piacenza,  1977). 
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officials;  and  captains  of  vessels.   As  a  rule,  judicial  police 

73/ 
agents  of  this  category  are  subordinates  of  the  above  officials. 

Individuals  occasionally  called  upon  to  assist  the  judi- 
cial police  (e.g.,  interpreters  and  technicals  experts)  are  consid- 
ered "auxiliaries,"  but  do  not  assume  the  status  of  judicial  police 
officers  or  agents.  Nor  are  private  citizens  in  the  performance  of 
a  "citizen's  arrest"  recognized  as  operating,  even  for  the  duration 
of  such  activity,  as  judicial  police. 

The  judicial  police  have  been  organized  primarily  for  the 
purpose  of  providing  the  office  of  the  prosecutor  with  a  viable 
means  of  uncovering  crimes,  searching  for  criminals,  collecting 
evidence,  and  performing  other  operations  in  the  interest  of  fore- 
stalling further  consequences  arising  from  the  commission  of  a 
criminally  illegal  act.   The  judicial  police,  therefore,  must  be 
distinguished,  both  conceptually  and  practically,  from  police  func- 
tions directed  at  crime  prevention. 

The  Code  of  Criminal  Procedure  places  the  officers  and 
agents  of  the  judicial  police  under  the  direction  and  supervision 
of  the  office  of  the  prosecutor.   The  Procurators-General  of  the 


73/  For  a  comprehensive  listing  of  judicial  police  officers  and 
agents  of  the  second  category,  see  S.  Di  Filippo,  La  Polizia  Guidizia- 
ria  (Torino,  1970). 

73 


I 


204 


courts  of  appeal  and  the  Procurators  of  the  Republic  head  the  judi- 
cial police  in  their  respective  districts.   The  highest  ranking 
officer  of  the  judicial  police  must  report  to  the  prosecutor  in 
each  district.   No  transfer,  suspension  from  judicial  police  func- 
tions, or  promotion  of  judicial  police  officers  and  agents  may  take 
place  without  the  concurrence  of  the  prosecutor  to  whose  district 
they  are  assigned. 

Since  the  judicial  police  receive  directives  from  the 
Procurator-General,  the  Procurator  of  the  Republic,  and  the  Prae- 
torial  Judge  in  each  court  of  appeal  district,  they  must,  in  the 
event  of  conflicting  orders,  abide  by  the  directives  of  the  highest 
or  higher  ranking  prosecutor. 

It  is  worth  noting  that  the  Arma  dei  Carabinieri,  which 
has  the  most  extensive  organization  in  Italy,  has  established,  in 
the  form  of  specialized  units,  judicial  police  "detachments"  in 
each  court  of  appeal  district  and  judicial  police  "squads"  in  tribu- 
nal and  praetorial  court  districts. 

Except  as  provided  for  by  the  new  law  on  the  intelligence 
and  security  services,  the  members  of  the  national  police  forces 
vested  with  judicial  police  functions  do  not  lose  their  judicial 
police  status  when  assigned  to  other  police  duties  such  as  those  of 
security  or  administrative  police.   Obviously,  while  assigned  to  or 
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performing  other  duties,  they  are  not  under  the  supervision  of  the 
office  of  the  prosecutor,  but  report  to  their  ordinary  chain  of 
c  onmand . 

Because  of  the  protection  afforded  by  the  Constitution  to 
the  individual  rights  of  citizens  and  aliens  subject  to  Italian 
jurisdiction,  the  functions  of  the  judicial  police  are  comprised  of 
two  classes  of  acts:   (1)  those  they  can  perform  of  their  o%m  ini- 
tiative and  (2)  those  they  can  perform  as  directed  by,  or  with  the 
participation  of,  the  judiciary. 

The  judicial  police  are  therefore  charged  with  the  autono- 
mous performance  of  the  following  institutional  responsibilities: 

a)  to  gather  evidence  of  the  crime  or  preserve  traces 
thereof; 

b)  to  interrogate  persons  arrested  or  detained; 

c)  to  conduct  lineups  (in  the  presence  of  defense 
counsel) ; 

d)  to  make  necessary  sketches  of  the  scene  of  the  crime; 

e)  to  question  witnesses; 

f)  to  interrogate  suspects  not  under  arrest  or  detention; 

g)  to  conduct  inspections; 


75 


206 


h)   to  take  notice  of  the  appointment  of  defense  counsel 
or,  in  the  absence  of  voluntary  appointment,  to  request  the  prosecu- 
tor to  appoint  one  ex  officio; 

i)   to  apprise  defense  counsel  of  all  acts  at  which  he 
has  the  right  to  be  present;  and 

j)   to  transmit  innediately  to  the  prosecutor  the  record 
of  interrogations,  seizures,  inspections,  and  searches. 

No  additional  acts  may  be  performed  autonomously  by  the 
judicial  police. 

With  respect  to  the  second  class  of  acts,  the  responsibil- 
ities of  the  judicial  police,  whose  performance  requires  an  order 
of  the  prosecutor  or  of  the  competent  court,  include  searches, 
seizures,  entry  to  telephone  offices  and  installations,  verbal  sum- 
monses, and  the  execution  of  coercive  judicial  measures. 

In  the  absence  of  a  warrant,  %rtiich  is  always  issued  by 
the  judiciary,  the  judicial  police  must  or  may  arrest  or  detain  a 
person  in  accordance  with  the  following  rules: 

1)   Arrest  by  the  judicial  police  is  mandatory  whenever 
an  individual  is  caught  flagrantly  committing  an  offense  punishable 
by  confinement  for  a  term  of  at  least  3  years  or  by  life  imprison- 
ment . 
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2)  Arrest  by  the  judicial  police  is  optional  whenever  an 
individual  is  caught  flagrantly  conmitting  an  offense  punishable  by 
confinement  for  a  term  of  at  least  2  years,  or  for  a  term  of  not 
less  than  6  months  in  the  case  of  certain  categories  of  criminals. 

3)  Detention  by  the  judicial  police  is  permitted  whenever 
these  conditions  are  met:   there  are  grounds  to  believe  that  the 
suspect  will  flee;  there  is  strong  circumstantial  evidence  against 
the  detained  person;  and  the  crime  is  one  for  which  a  mandatory 
warrant  of  arrest  is  prescribed.   Moreover,  in  cases  of  detention, 
the  judicial  police  must  immediately  apprise  the  office  of  the  prose- 
cutor, who  is  responsible  for  upholding  the  detention. 

Finally,  there  are  certain  acts  that  the  judicial  police 
may  perform  in  cooperation  with  the  prosecutor.   These  are  primarily 
administrative.   For  example,  officers  of  the  judicial  police  are 
often  called  upon  to  act  as  secretary  to  the  prosecutor  in  the 
drawing  up  of  records. 

Ordinary  breaches  of  professional  conduct  by  the  officers 
and  agents  of  the  judicial  police  are  subject  to  disciplinary  action 
by  the  office  of  the  prosecutor  to  which  they  are  assigned.   For 
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violations  of  the  law,  however,  the  members  of  the  judicial  police 

74/ 
are  subject  to  ordinary  criminal  proceedings. 


74/   For  an  exhaustive  study  of  the  position  and  role  of  the 
judicial  police  in  the  administration  of  criminal  justice,  see 
G.  Leone,  Manuale  di  Diritto  Penale  (Napoli,  1975). 
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Appendix  4(d) 

Statement  of  Ambassador  Anthony  Quainton,  Director,  Office  for 
Combatting    Terrorism 

Mr.  Chairman  and  members  of  the  subcommittee :  I  am  pleased  to  appear  be- 
fore your  Committee  to  testify  on  the  Federal  government's  capabilities  to  co- 
ordinate its  anti-terrorist  activities.  You  have  asked  that  I  describe  this  impor- 
tant effort,  in  particular,  the  organizational  structure  of  the  Executive  Branch  for 
managing  our  response  to  terrorist  incidents  and  for  resolution  of  interagency 
jurisdictional  conflicts.  You  have  also  requested  that  I  discuss  the  significance 
of  the  Bonn  Summit  Anti-Hijacking  Declaration. 

government  organization 

Last  year,  an  extensive  NSC  review  of  our  Governments'  anti-terrorism  effort 
took  place.  As  a  result,  the  State  Department's  Oflace  for  Combatting  Terrorism 
was  given  a  new  leadership  mandate  to  enhance  the  U.S.  Government's  ability 
to  deal  with  the  problems  of  both  domestic  and  international  terrorism. 

The  current  Executive  Branch  organization  in  this  area  consists  of  two  com- 
plementary structures — one  devoted  to  incident  management  and  the  other  con- 
cerning itself  with  policy  formulation  and  contingency  planning.  Both  structures 
are  ultimately  responsible  to  the  Special  Coordination  Committee  (SCC)  of  the 
National  Security  Council. 

With  respect  to  the  hanlding  of  the  U.S.  Government's  involvement  in  a  ter- 
rorist incident  in  progress,  the  SCC,  chaired  by  the  President's  National  Security 
Advisor,  has  been  charged  with  assisting  the  President  in  the  management  of  such 
crises.  Its  membership  includes  the  statutory  members  of  the  NSC  and  other 
senior  officials,  as  appropriate.  In  practice,  the  SCC  would  probably  directly 
exercise  this  responsibility  only  in  the  event  of  a  major  terrorist  incident  requir- 
ing highest  level  decisions. 

Under  the  general  guidance  of  the  SCC,  the  U.S.  Government's  management 
of  terrorist  incidents  is  based  on  the  lead  agency  concept :  the  State  Department 
has  operational  responsibility  for  international  incidents;  the  Department  of 
Justice  and  FBI  handle  domestic  incidents  coming  under  Federal  jurisdiction. 
They  work  closely  with  state  and  local  law  enforcement  authorities  where  there 
is  overlapping  jurisdiction.  Aircraft  hijacking  is  a  special  case — the  Congress  has 
mandated  by  law  that  the  Federal  Aviation  Administration  shall  have  primary 
responsibility  in  this  field.  Each  of  these  agencies  can  and  does  draw  upon  the 
support  of  other  Federal  agencies  with  relevant  expertise.  When  interagency 
policy  issues  arise  during  the  course  of  an  incident,  senior  officials  of  concerned 
agencies  meet  under  NSC  Staff  leadership  as  an  incident  policy  management 
group.  The  members  of  the  SCC  are  kept  informed  of  significant  developments 
and  of  issues  under  review  by  the  policy  management  group.  The  SCC  can  convene 
on  short  notice,  if  there  are  issues  which  cannot  appropriately  be  resolved  at  the 
senior  official  level. 

Because  the  Department  of  State  will  manage  the  United  States  Government's 
response  to  international  terrorist  incidents,  we  have  recently  upgraded  our 
plans  and  procedures.  The  State  Department's  Operations  Center  is  on  duty 
around-the-clock  and  has  a  capability  for  virtually  instantaneous  communica- 
tions with  other  agencies'  Operations  Centers,  with  senior  officials  and  with  our 
diplomatic  missions.  In  the  event  of  a  major  terrorist  event,  my  Office  would 
immediately  set  up  a  task  force  or  working  group  to  handle  the  detailed  man- 
agement of  our  reaction  to  the  incident.  This  task  force  would  include  not  only 
representatives  of  the  geographic  and  functional  bureaus  in  the  Department 
but  representatives  of  other  concerned  agencies. 

The  tasks  of  policy  formulation  and  contingency  planning  are  handled  in  a 
parallel  structure  under  the  overall  aegis  of  the  SCC.  The  NSC/SCC  Working 
Group  on  Terrorism  and  its  Executive  Committee  are  the  key  bodies.  Their  task 
is  to  ensure  that  there  is  timely,  effective  and  detailed  coordination  among  all 
agencies  having  jurisdictional  or  support  responsibilities  for  combatting  ter- 
rorism. The  State  Department  chairs  both  groups  with  the  Justice  Department's 
representative  as  Vice  Chairman.  Neither  body  manages  incidents,  but  they  could 
serve  in  a  staff  support  role  to  the  SCC  or  the  lead  agency  during  a  crisis. 

The  Executive  Committee  is  a  senior-level  interagency  group  which,  at  the 
request  of  the  SCC,  deals  on  a  regular  basis  with  counter-terrorist  policy  and 
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the  many  complex  issues  of  contingency  planning,  including  command  and  control 
arrangements.  Its  members  are  the  Departments  of  State,  Defense,  Justice,  Treas- 
ury, Transportation,  Energy,  CIA  and  the  NSC  Staff.  Representatives  of  the 
FBI  and  the  Joint  Chiefs  also  participate  on  a  regular  basis. 

The  Working  Group  represents  an  additional  twenty  agencies  and  departments 
with  less  direct  involvement  in  these  problems.  It  serves  as  a  valuable  forum 
for  a  continuing  exchange  of  practical  information,  techniques  and  ideas  and 
for  developing  effective  working  relationships  among  key  individuals  having 
responsibility  within  their  agencies  for  dealing  with  terrorism. 

However,  we  have  found  that  the  number  of  participants  in  meetings  of  the 
Working  Group  is  too  large  for  the  most  effective  interaction  and  for  drafting 
or  planning.  Accordingly,  in  order  to  streamline  its  operations  and  to  maximize 
its  effectiveness  in  policy  coordination,  the  Working  (iroup  has  l)een  snbdivided 
into  Committees  organized  on  functional  lines.  There  are  Committees  to  deal 
with  Research  and  Development,  Security  Policy,  Contingency  Planning  and 
Crisis  Management.  IMiblic  Relations  and  International  Initiatives.  These  Com- 
mittees are  responsible  for  reviewing  the  U.S.  Government's  preparedness  to 
meet  a  terrorist  attack  and  to  make  policy  recommendations  for  Working  Group 
and  Executive  Committee  review. 

These  structures  are  all  supported  by  the  resources  of  the  Intelligence  Com- 
munity, which  coordinates  the  collection,  analysis,  and  dissemination  of  covert 
information  and  intelligence  on  terrorists  and  their  potential  targets,  as  pro- 
vided for  under  Executive  Order  12036.  Within  the  State  Department,  our  Secu- 
rity Division  has  established  a  specialized  Threat  Analysis  Group  to  enhance 
our  ability  to  protect  our  overseas  personnel  and  posts  and  those  dignitaries  for 
which  it  has  special  responsibility.  The  Secret  Service  has  a  similar  capability 
in  its  area  of  responsibility. 

Sound,  up-to-date  intelligence  is  essential  if  we  are  to  be  informe<I  in  advance 
of  likely  incidents.  Without  it  we  cannot  take  the  necessary  counter-measures 
nor  will  we  have  available  suflBcient  information  on  which  to  take  decisions  in 
an  actual  crisis  situation. 

I  believe  the  Intelligence  Community's  activities  in  support  of  the  U.S.  Gov- 
ernment's efforts  to  cope  with  the  international  terrorist  threat  have  substantially 
contributed  to  the  effeciveness  of  our  overall  program. 

In  order  to  further  improve  this  support  effort,  a  special  committee  exists 
within  the  Intelligence  Community  to  focus  on  the  important  tasks  of  coordinat- 
ing intelligence  flow  and  improving  overall  terrorist  intelligence  coverage.  This 
committee  can  also  consider  special  intelligence  problems  and  concerns  referred 
to  it  by  the  NSC/SCC  Working  Group  on  Terrorism. 

JUBISDICTIONAL   ISSUES 

The  NSC  diretive  establishing  the  Working  Group  instructed  it  to  assist  U.S. 
Government  agencies  in  working  out  understandings  on  jurisdictional  issues  in 
order  to  facilitate  the  management  of  terrorist  incidents.  The  Working  Group 
Committee  on  Contingency  Planning  and  Crisis  Management  has  been  directed 
to  ensure  that  command  and  control  relationships  among  and  between  agencies 
are  clearly  defined  and  that  there  are  the  necessary  formal  agreements  between 
agencies. 

There  already  exist  a  number  of  Memoranda  of  Understanding  (MOUs)  be- 
tw^een  certain  Federal  departments  w^hich  deal,  in  part,  with  terrorist  acts  and 
delineate  operational  jurisdiction.  They  also  cover  the  exchange  of  information 
between  agencies.  Current  MOUs  include  agreements  between :  the  FBI  and  the 
FAA  on  domestic  aircraft  hijacking;  FAA  and  the  Department  of  Defense 
(DOD)  on  aircraft  hijackings  occurring  on  our  military  bases;  the  FBI  and  the 
Department  of  Energy  (DOE)  on  nuclear  threat  incidents;  DOE  and  DOD  on 
accidents  or  incidents  involving  radioactive  material  or  nuclear  weapons;  and 
the  Department  of  Justice  and  the  Department  of  the  Treasury  on  bombing  in- 
cidents. A  Memorandum  of  Understanding  between  the  State  Department  and 
FAA  on  overseas  hijacking  incidents  involving  American  carriers  is  being 
finalized. 

INTERNATIONAL   INITIATIVES 

Recognizing  that  international  terrorism  is  a  problem  where  there  is  not  one 
battleground  but  many,  the  fight  against  terrorism  has  been  made  an  integral 
part  of  our  relations  with  all  governments.  We  seek  their  cooperation  in  halting 
the  terrible  loss  of  innocent  lives  and  in  bringing  terrorists  to  justice. 
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The  problem  confronting  all  countries  is  how  best  to  deal  with  this  phenomenon 
in  its  current  form,  recognizing  the  diversity  of  political  viewpoints  to  which 
terrorists  appeal.  It  is  a  commonplace  to  note  that  one  man's  terrorist  is  another's 
freedom  fighter.  Counter-measures  which  seem  appropriate  in  one  context  will  be 
bitterly  opposed  in  another.  Thus  the  fight  against  terrorism  in  the  international 
arena  is  a  continual  search  for  consensus. 

The  disruptive  impact  of  terrorism  has  spread  across  international  boundaries 
and  in  some  countries  has  undermined  the  estabUshed  political  order.  As  a  re- 
sult, there  is  a  growing  awareness  of  the  threat  which  terrorism  represents.  The 
recent  Declaration  by  the  Bonn  Summit  participants  of  their  intention  to  halt 
bilateral  air  service  between  themselves  and  countries  which  refuse  to  extradite 
or  legally  prosecute  airplane  hijackers  is  a  major  step  forward  in  this  search 
for  an  international  consensus. 

The  U.S.  Government  has  actively  pursued  the  Bonn  Summit  initiative.  I  led 
a  U.S.  delegation  to  a  follow-on  meeting  in  Bonn,  August  1-2,  of  representatives 
of  the  Seven  Summit  powers  to  discuss  questions  of  practical  implementation. 
The  two  principal  areas  of  discussion  were  the  procedures  which  each  of  the 
Seven  would  institute  in  the  event  of  a  hijacking  and  the  diplomatic  initiatives 
which  should  be  taken  to  ensure  broad  support  for  the  Declaration,  Each  country 
has  designated  a  central  coordination  point  for  dealing  with  the  implementa- 
tion of  the  Declaration.  My  Office  will  perform  that  function  for  the  U.S. 
Government. 

We  are  pleased  at  the  progress  w^hich  has  been  made.  We  and  our  six  allies, 
whose  airlines  carry  almost  70  percent  of  the  passengers  of  the  non-Communist 
world,  are  now  able  to  take  prompt,  effective  and  coordinated  action  in  dealirg 
with  hijacking  situations  which  might  trigger  the  sanctions  provided  for  in  the 
Bonn  Declaration.  We  will  also  be  working  closely  with  our  six  partners  to  maxi- 
mize international  support  for  the  Declaration.  In  close  collaboration  with  our 
allies,  we  have  sought  the  support  of  all  countries  for  the  Bonn  initiative.  Many 
countries  in  various  parts  of  the  world  have  already  indicated  to  us  their  desire 
to  support  the  Declaration. 

The  August  1-2  meeting  in  Bonn  has  given  renewed  impetus  to  the  Summit 
Declaration  and  we  have  undertaken  to  meet  again  in  the  first  week  in  October 
to  ensure  that  this  momentum  is  maintained. 

In  tandem  with  this  effort,  we  are  working  through  ICAO  to  upgrade  interna- 
tional standards  for  airport  security.  We  are  also  working  with  a  number  of  like- 
minded  states  to  obtain  additional  accessions  to  the  Hague  and  Montreal  Con- 
ventions against  hijacking  and  aircraft  sabotage.  The  number  of  countries  adher- 
ing to  the  Hague  Convention  increased  in  1978  from  82  to  93  and  to  the  Montreal 
Convention  from  80  to  89.  At  least  18  other  countries  are  well  along  in  the  ratifi- 
cation/accession process.  Fewer  and  fewer  hijackers  can  count  on  landing  in 
countries  which  once  gave  them  sanctuary. 

The  building  of  this  consensus  has  been  slow  and  in  other  areas,  relating  to 
hostage  taking,  for  example,  has  been  less  complete.  Nonetheless,  the  search  for 
agreement  goes  on,  and  early  next  year  UN  member  states  will  be  resuming  work 
on  a  new  international  hostage  convention.  We  shall  be  giving  these  efforts  our 
full  and  enthusiastic  support. 

Finally,  let  me  say  that  we  welcome  your  Subcommittee's  hearings.  Terrorism 
is  showing  no  signs  of  diminishing.  As  Secretary  Vance  indicated  last  January 
in  his  testimony  before  the  Senate  Governmental  Affairs  Committee,  concerning 
anti-terrorism  legislation  now  under  Congressional  consideration,  including  by 
your  full  Committee,  "Congress  and  the  Administration  must  work  closely  on 
this  vital  issue  so  that  we  are  prepared  to  deal  with  terrorist  acts  rapidly,  de- 
cisively and  effectively." 

I  would  be  happy  to  answer  any  questions  which  you,  Mr.  Chairman,  or  mem- 
bers of  the  Subcommittee  may  have. 
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APPENDIX  5— PATENTS  AND  COPYRIGHTS 

Appendix  5(a) 

[Excerpted  from  "Copyright  Contracts"] 

Contractual  Freedom  in  Italian  Copyright  Law 

(By  Prof.  Mario  Fabiani,  University  of  Rome) 

1.  The  assignment  of  copyrights  in  the  Italian  system — Form  of  the  contract; 

Assignment  of  the  rights  of  economic  use  of  the  work  and  inalienability  of 
the  rights  of  the  personality  of  the  author 

In  the  system  of  Italian  Law,  the  rights  of  economic  use  of  the  work  of  the 
mind  can  be  dealt  with  in  an  inter  \ivos  or  a  mortis  causa  assignment. 

The  Italian  Law  on  copyrights,  22nd  April  1941,  No.  633  does  not  require  any 
formal  procedure  for  the  assignment  to  be  valid.  Article  110  of  the  law  lays  down 
that  "the  assignment  of  rights  of  use  must  be  proved  in  writing." 

The  written  form  is  therefore  required  ad  probationem  and  not  ad  substantiam 
(unlike  the  former  Italian  law  on  copyrights  of  1925,  which  required  the  written 
form  for  the  very  validity  of  the  assignment) . 

The  assignment  of  copyrights  cannot  include  the  assignment  of  personal 
prerogatives.  One  provision  of  the  law  stipulates  that,  independently  of  rights 
of  economic  use  "and  even  after  assignment  of  these  rights,  the  author  retains 
the  right  to  claim  the  authorship  of  the  work  and  to  oppose  any  distortion, 
mutilation  or  other  modification  of  the  work  which  might  be  detrimental  to 
his  honour  or  is  reputation"  (Art.  20).  The  parties  cannot  depart  from  this 
provision. 

The  right  of  intellectual  authorship  and  other  rights  to  the  work  recognized 
with  a  view  to  defending  the  author's  personality  (including  the  right  to  altera- 
tion) are  unassignable.  An  exception  is  laid  down  for  modifications  brought  to 
the  work  by  the  assignee  of  the  rights  of  use:  the  author  who  knew  of  these 
modifications  and  accepted  them,  can  no  longer  act  to  prevent  their  being  carried 
out  or  claim  their  suppression  (Art.  22) . 

2.  Independence  of  the  rights  of  use  and  total  or  partial  assignment  of  co-pyrights 
The  exclusive  rights  of  economic  use  laid  down  by  the  law  in  the  author's 

favour  are  independent  one  of  the  other  and  the  exercise  of  the  one  does  not 
exclude  the  exclusive  exercise  of  each  of  the  other  rights.  It  ensues  that  the 
total  assignment  of  copyrights  must  be  explicitly  laid  down ;  this  principle  is 
confirmed  in  the  rules  of  publishers'  contracts  (Articles  118  and  following  of  the 
law  on  copyrights).  Paragraph  4  of  Article  119  enjoins  that,  except  for  an 
explicit  condition,  the  assignment  to  the  publisher  of  the  right  to  publish  the 
work  by  means  of  printing  does  not  extend  to  the  rights  of  use,  including  adapta- 
tions to  cinematography,  broadcasting  and  recording  on  mechanical  instruments. 

Article  119  adds  to  its  last  paragraph  that  the  assignment  of  one  or  several 
rights  of  use  does  not  involve,  except  for  a  contrary  condition,  the  assignment  of 
other  rights  which  do  not  depend  necessarily  on  the  assigned  right,  even  if  they 
are  included,  according  to  the  provisions  of  the  first  Title  of  the  law,  in  the 
same  category  of  exclusive  rights. 

Although  this  provision  is  contained  in  the  section  on  publishers'  contracts, 
it  expresses  a  general  rule,  applicable  in  all  the  cases  of  contracts  concerning 
assignment  of  royalties  (see  further  V.  de  Sanctis,  II  contratto  di  edizione, 
Milan,  1965  pg.  43). 

3.  Assignment  of  methods  of  exploitation  not  yet  known 

A  quite  unusual  question  arises  concerning  the  methods  of  exploitation  not 
yet  known  at  the  time  of  the  assignment  contract.  The  Cour  de  Cassation  (10th 
November  1961,  no.  2621)  has  taken  the  following  decision  in  the  matter:  "the 
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limitation  of  the  assignment  of  economic  uses  of  a  work  of  the  mind  to  the  pos- 
sible uses  of  the  work,  is  admissible,  even  if  one  regards  the  copyright  as  an 
absolute  and  unitarian  right,  to  be  transferred  in  a  unitarian  way,  so  that  the 
acquirer,  with  regard  to  the  economic  uses  of  the  work,  is  put  in  the  position 
which  the  author  had  previously,  and  not  as  a  right  whose  transfer  includes 
only  the  current  economic  uses." 

The  Cour  de  Cassation's  decision  was  made  in  an  affair  which  opposed  the 
composer  Pietro  Mascagni's  heirs  and  a  publishing  house,  concerning  the  inter- 
pretation of  the  contents  of  the  assignment  contract,  on  the  composer's  behalf, 
of  his  royalties.  The  possibility  of  limiting  the  assignment  to  the  actual  expecta- 
tions of  exploitation  of  the  work  is  based,  in  the  Cour  de  Cassation's  opinion,  on 
the  principle  of  contractual  autonomy.  Concerning  this,  it  must  be  noted  that 
this  principle  of  contractual  autonomy  must  be  conceived  as  an  explanation  of 
the  will  of  the  contracting  parties,  in  the  respect  of  demands  of  the  society  as 
specified  and  recognised  by  the  judicial  system  of  the  State.  From  this  point 
of  view,  it  seems  to  us  very  evident  that  the  limitation  of  the  subject  of  transfer 
in  assignments  of  copyrights  cannot  be  contrary  to  the  social  function  of  this 
right,  which  is  recognised  by  the  law  in  the  pre-eminent  interest  of  the  intel- 
lectual creator. 

The  problem  remains  concerning  the  interpretation  of  contracts  whose  clauses 
of  assignment  are  often  generic  and  very  vague.  The  interpretation  ought  to  be 
restrictive  as  to  the  extent  of  the  assignment  to  uses  not  yet  known  at  the 
moment  when  the  contractual  will  of  the  parties  is  formed.  The  assignment  of 
rights  should  relate,  as  a  rule,  to  the  actual  sole  provisions  of  exploitation, 
even  if  in  the  contract  they  are  considered  very  generically  and  in  the  abstract. 

A  judgment  of  the  Milan  Cour  d'appel  (13th  March  1&73,  in  II  Diritto  di 
Autore,  1973  pg.  315)  is  based,  concerning  this,  on  a  difference  between  the 
assignment  of  the  work  and  the  assignment  of  the  receipts  of  the  work.  It  is  in 
this  second  circumstance,  in  the  Court's  opinion  that,  taking  into  account  the 
will  of  the  parties  according  to  the  objective  limits  of  the  judicial  situation  and, 
in  actual  fact,  existing  at  the  moment  of  the  contract,  the  income  from  the  work 
arising  from  new  technical  means  does  not  come  within  the  subject  of  the 
contract. 

Rules  of  this  matter  concerning  the  limits  of  the  assignment  with  regard  to 
methods  not  yet  known  of  exploiting  the  work  would  be  desirable  de  lege 
ferenda. 

4.  Tifpical  copyright  contracts  and  contracts  o1  Common  Law;  Contractual 
autonomy,  classification  and  interpretation  of  contracts 

Copyrights  can  be  transferred  or  assigned  by  all  the  methods  and  in  all  the 
forms  laid  down  by  the  law:  i.e.  by  means  of  typical  copyright  contracts  (pub- 
lishers' contracts,  contracts  of  dramatic  and  musical  performance)  or  subject 
to  the  other  contracts  of  Common  Law.  The  principle  of  contractual  freedom 
and  autonomy  in  the  choice  of  the  method  of  transfer  is  ensured.  But  it  must 
not  be  forgotten  that  the  author  is  quite  often  the  economically  weaker  party 
as  compared  with  the  user  and  that  the  typical  instruments  of  publishers'  con- 
tracts, contracts  of  public  performance  have  been  taken  into  account  by  the  leg- 
islator to  decree  rules  in  the  author's  favour.  Indeed  in  the  Italian  system  the 
legislator  has  specifically  disciplined  only  these  typical  contracts  (Articles  118- 
141).  Consequently,  the  interpretation  of  a  contract  between  the  author  and  a 
subject  who  exercises  professionally  the  activity  of  publishing  or  public  use  of 
works  should  lead,  in  doubt,  in  our  opinion  to  the  classification  of  the  contract 
in  the  typical  scheme  of  publishers'  contracts  or  contracts  of  public  performance. 

In  any  case,  according  to  the  opinion  of  Italian  Doctrine  and  Jurisprudence 
(see  Cour  de  Cassation  7th  February  1961,  no.  247,  Tribunal  de  Bologna,  28th 
April  1973,  in  II  Diritto  di  Autore,  1973,  pg.  455),  certain  rules  of  publishers' 
contracts,  as  they  disengage  themselves  from  more  general  principles,  are  ap- 
plicable to  each  assignment  contract  of  the  rights  of  use  of  the  work  (for 
example,  the  rule  of  the  explicit  condition  for  the  extension  of  the  assignment 
to  other  rights  which  do  not  depend  necessarily  on  the  assigned  right,  the  exclu- 
sion of  the  assignment  of  future  rights  eventually  granted  by  later  laws,  the 
limitations  laid  down  by  the  law  for  the  assignments  of  rights  on  the  works  to 
be  created — Articles  120  and  121 — etc.  .  .  . ) 

On  the  other  hand,  the  ius  utendi  et  abutendi  which  at  the  present  time  is 
questioned  and  contested  even  for  what  concerns  the  ownership  of  material 
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property  is  never  applied  in  tlie  area  of  assignment  of  royalties,  given  the  struc- 
ture of  the  right  and  the  independence  of  the  moral  right  and  the  copyright. 

Certainly,  there  are  rules  which  belong  in  an  exclusive  or  particular  way  to 
publishers'  contracts,  contracts  of  public  performance,  and  which  cannot  be 
extended  to  other  assignment  contracts  concerning  royalties. 

3.  Puhlishcrs'  contracts;  Duration,  the  autJiors  remuneration,  determination  of 
the  price  of  copies,  re-assignment  of  the  right  to  another  puhlisher 

The  publisher's  contract  is  defined  in  Italian  Law  as  the  contract  whereby  the 
author  assigns  to  a  publisher  the  right  to  pubUsh  by  means  of  printing,  on  behalf 
and  at  the  expense  of  this  pubUsher,  a  work  of  the  mind.  Phonomechanical  pub- 
Ushing,  to  which  the  main  rules  of  publishers'  contracts  apply,  is  not  included  in 
the  idea  of  the  publisher's  contract. 

Except  for  a  contrary  condition,  it  is  presumed  that  the  assignment  concerns 
exclusive  rights.  But  the  author  retains  the  right  to  publish  his  works  as  a  col- 
lection (opera  omnia)  this  being  a  different  right  from  the  right  to  publish  an 
isolated  work  (Art.  18  of  the  law). 

The  duration  of  the  publisher's  contract  cannot  exceed  twenty  years.  This 
period  of  twenty  years  does  not  apply  to  contracts  concerning  certain  categories 
of  works  (encyclopedias,  dictionaries,  drafts,  sketches,  photographs  and  works 
similar  to  industrial  use,  dramatic-musical  works  and  symphonies,  etc.  .  .  .) 

Copies  of  the  printed  work  must  be  countersigned  by  the  author  or  by  the 
Italian  Society  of  Authors  and  Publishers.  The  obligation  to  have  the  copies 
countersigned  falls  on  the  publisher. 

The  author's  remuneration  consists  of  a  calculated  participation,  except  for  a 
contrary  condition,  on  the  basis  of  a  percentage  of  the  full  price  of  copies  sold 
(principle  of  the  author's  participation  in  the  fortune  from  his  work).  However, 
the  remuneration  can  be  a  contractual  sum  for  dictionaries,  encyclopaedias,  an- 
thologies and  other  works  of  joint  authorship,  translations,  newspaper  or  review 
articles,  scientific  works,  musical  works,  works  of  the  representational  arts,  etc. 

The  price  of  copies  of  the  work  is  fixed  by  the  publisher,  after  informing  the 
author,  who  can  oppose  if  the  price  will  "'bring  serious  harm  to  his  interests  and 
to  the  circulation  of  the  work". 

Given  the  character  of  the  contract  concluded  "intuitu  personae",  the  publisher 
cannot,  without  the  author's  consent  assign  to  third  parties  the  rights  he  has 
acquired  unless  there  be  any  clause  to  the  contrary  or  except  for  the  case  of  as- 
signment of  a  business.  However,  in  this  last  case  the  right  of  the  assigning  pub- 
lisher cannot  be  assigned  to  the  harm  of  the  fame  or  the  circulation  of  the  work 
(Art.  132). 

6.  Safeguard  of  the  author's  moral  right  and  the  parties'  obligations  in  publishers 
contracts;  Obligation  to  publish  the  work;  Extension  of  the  obligation  to 
other  assignment  contract.  Limits  of  the  extension 

Other  rules  of  publishers'  contracts  are  established  for  the  safeguard  of  the 
author's  moral  right.  For  example,  until  the  publication  of  the  printed  work  the 
author  can  make  any  modifications,  provided  they  do  not  alter  the  character  and 
the  purpose,  and  on  condition  that  he  bears  the  extra  expenses  arising  from  the 
modification. 

Concerning  the  parties'  obligations,  the  author  is  obliged  to  deliver  the  work 
according  to  the  conditions  of  the  contract,  and  to  guarantee  the  peaceful  enjoy- 
ment of  rights  assigned  during  the  whole  duration  of  the  contract.  Particular 
provisions  refer  to  contracts  dealing  with  works  not  yet  created  (Art.  120)  and 
unfinished  works  due  to  impossible  circumstances  or  the  author's  death  (Art. 
121). 

The  publisher's  obligations  to  reproduce  and  publish  the  work  must  be  empha- 
sized with  the  author's  name  or,  if  the  contract  lays  it  down,  as  an  anonymous  or 
pseudonymous  work,  conforming  to  the  original  and  following  the  good  technical 
rules  of  publishing. 

The  author's  interest  in  the  publication  and  circulation  of  his  work  is  not  only 
01'  an  economic  nature:  it  remains  at  the  basis  and  is  the  essential  cause  of 
publishers'  contracts  and  contracts  of  dramatic  and  musical  performance.  In  the 
case  of  annulment  of  publishers'  contracts  or  contracts  of  public  performance  be- 
cause the  work  has  not  been  published,  the  acquirer  must  restore  the  original 
text  of  the  work  and  is  obliged  to  repair  the  damage,  unless  he  proves  that  the 
publication  has  not  taken  place  although  he  has  made  all  possible  effort  (Articles 
128  and  140  of  the  law). 
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The  question  concerning  the  protection  of  the  author's  interest  in  the  publican 
tion  of  his  work  can  be  debated  for  other  assignment  contracts  concerning  ro.val-i 
ties.  The  rule  which  can  be  drawn  from  the  debates  of  Italian  Doctrine  on  this  sub- 
ject is  that  the  author  cannot  demand  the  publication  of  his  work  on  behalf  of  the 
acquirer  of  the  rights  of  use  for  the  same  reason  that  he  can  ask  the  publishei 
for  it  or  the  user  on  the  basis  of  the  pul)lisher's  contract,  the  contracts  of  pnblk 
performance.  Nevertheless  he  can  ask  for  the  contract  to  be  annulled  (withou 
the  damages  being  repaired)  if  he  j)roves  that  the  cause  or  the  essential  motive! 
of  the  contract  wa  the  publication  of  the  work.  For  the  protection  of  his  moral 
rights  the  author  can  also  exercise  the  right  of  non-publication  and  the  right  ol  ' 
withdrawal  of  the  work  from  commerce  for  serious  moral  rea.sons  (except  for  thef'* 
obligation  to  compensate). 

Article  50  of  the  law,  concerning  the  assignment  of  literary  or  musical  parts 
for  the  realization  of  the  cLneraatographic  work,  establishes  that  if  the  producer 
does  not  manage  to  finish  the  cinematographic  work  within  the  period  of  three 
years  from  the  day  of  delivery  of  the  literary  or  musical  part,  or  does  not  have 
the  finished  work  screened  in  the  three  years  from  its  completion,  the  authors 
of  the  said  parts  have  the  right  to  dispose  of  the  work  freely. 

7.  Annulment  of  the  contract  for  lack  of  proportion  hettveen  prestation  and 

counter-prestation 
The  annulment  of  the  contract  for  lesio  enormis  or  because  one  of  the  presta 
tions  has  become  too  onerous  (flagrant  disproportion  l>etween  the  prestation 
and  the  counter-prestation),  is  based  on  the  common  rules  of  the  civil  right 
However  it  must  be  emphasized  that  if  the  publisher's  contract  lays  down  several 
editions,  the  publisher  can  renounce  a  new  edition  but  he  must  compensate  the 
author  "unless  the  publisher  has  valid  reasons".  In  the  opinion  of  Jurisprudence 
(Cour  de  Cassation,  6th  March  1951,  no.  54^)  the  fact  that  the  expenses  of  pub- 
lishing have  become  too  onerous  for  the  publisher  constitutes  a  valid  reason  for 
the  annulment  of  the  contract  without  coini)ensating  the  author.  This  jud'rnient 
has  been  criticized  (in  a  note  at  the  judgment  of  De  Martini.  Foro  it.,  1951,  ] 
418)  because  it  establishes  a  rule  which  is  contrary  to  the  principle  of  the  con- 
servation of  the  contract  by  excluding  the  possibility  for  the  author  of  a  "reducto 
ad  aequitatem"  of  the  very  contract. 

8.  Contracts  of  dramatic  and  musical  performance 

Concerning  legislative  discipline  of  contracts  of  public  performance  of  dramatic 
or  musical  works  one  can  limit  oneself  to  stating  that  the  law  has  established 
in  the  author's  favour  the  obligation  to  produe  the  work  without  making  any 
additions,  cuts  or  modifications  not  agreed  to  by  the  very  author.  Article  140  of 
the  law  lays  down  that  when,  notwithstanding  the  author's  request,  the  assignee 
of  the  performing  rights  neglects  to  produce  the  TNork  after  a  first  production 
or  a  first  cycle  of  production,  the  author  of  the  musical  or  literary  part,  who 
proves  the  assignee's  fault,  has  the  right  to  ask  for  the  annulment  of  the  contract 
and  the  reparation  of  damages. 

Publishers'  contracts,  contracts  of  public  performance  are  suflSciently  ruled 
by  Italian  Law,  although  for  certain  provisions  departure  is  acknowledged  by 
effect  of  a  contrary  condition  agreed  between  the  parties.  A  collective  contract 
between  the  organizations  which  represent  authors'  and  publishers'  interests 
does  not  exist,  but  negociations  in  this  direction  for  publishers'  contracts  in  print- 
ing, are  in  progress  between  the  associations  of  authors  and  that  of  publishers, 
at^dched  to  the  Bureau  de  la  propriety  litteraire,  artistique  et  scientifique  de  la  I 
Presidence  du  Conseil  des  Ministres. 

The  application  of  contracts  of  public  performance  is  facilitated  by  the  rules 
laid  down  by  the  Italian  Performing  Right  Society  (S.I.A.E.),  which  acts  as  an 
intermediary  in  this  area. 

9.  The  rule  of  good  faith  in  the  interpretation  and  fulfilment  of  contracts 

In  the  interpretation  and  in  the  use  either  of  typical  copyright  contracts  or 
(and  especially)  common  sale  contracts  and  copyright  assignments,  obviously 
the  principles  established  by  the  Italian  Common  Law  on  the  interpretation  and 
the  fulfilment  of  contracts  generally,  must  not  be  forgotten.  The  contract  must 
be  interpreted  by  inquiring  what  was  the  common  intention  of  the  parties  rather 
than  by  stopping  at  the  literal  meaning  of  the  terms  (Art.  1362).  The  contract 
must  be  interpreted  in  good  faith  (Art.  1366)  and  must  be  fulfilled  in  good  faith 
(Art.  1375).  The  first  provision  concerning  good  faith  gives  a  rule  of  interpreta- 
tion, while  the  second  has  a  function  of  integration  of  the  contract. 
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The  Tribunal  de  Florence  (judgment  of  26tli  October  1956,  in  II  Diritto  di 
Autore,  1957,  pg.  394)  allowed  the  annulment  of  the  publisher's  contract  because 
of  infringements  of  the  author's  moral  right  on  the  part  of  the  publisher,  viola- 
tions which  give  rise  to  a  "fulfilment  of  the  contract  contrary  to  good  faith". 

10.  Works  created  dy  order  or  in  the  fulfilment  of  a  contract  of  employment; 
Assignment  of  the  right  and  principle  of  the  aim  pursued  hy  the  contract 

The  request  and  the  massive  use  of  certain  categories  of  works  of  the  mind, 
proceeding  particularly  from  the  development  of  technics  and  the  always  more 
rapid  acceleration  of  the  divulgence  of  culture  and  of  the  use  of  means  of  cir- 
culation such  as  the  radio,  television  cinematography,  have  contributed  to  at- 
tracting attention  to  the  problem  of  judicial  discipline  of  the  work  created  on 
order  or  by  fulfilment  of  a  contract  of  employment  and  contractual  freedom  in 
the  stipulation  of  agreements  relating  to  them. 

The  questions  which  arise  in  this  area  refer  to  ownership,  of  an  original  or 
derived  kind,  of  the  copyright  on  the  work  thus  created  and  in  the  regulations 
of  contractual  relations  between  the  author  and  the  one  who  orders  the  work 
with  a  view  to  its  exploitation. 

Different  opinions  have  been  set  forth  concerning  this  by  Italian  Doctrine. 
The  opinion  of  Jurisprudence  can  be  summer  up  thus. 

In  its  judgment  of  27th  May  1957,  no.  1946,  the  Cour  de  Cassation  had  judged 
that  the  rights  of  use  of  the  work  come  back  to  the  principal  but  "in  the  limits  of 
the  object  and  the  finality  of  the  contract"  (application  of  the  Zweckiibertra- 
gungstheorie  principle). 

A  decision  of  the  Cour  de  Cassation  of  1963  (16th  July,  no.  1938),  which  ex- 
amined the  question  of  reproduction,  with  the  purpose  to  publicize,  of  a  sketch 
ordered  without  any  particular  charge  with  regard  to  use,  confirmed  that  the 
belonging  of  the  copyrights  to  the  principal  results  from  the  right  acquired  by 
the  latter  on  the  work  by  effect  of  the  very  contract  and  because  of  the  tulfilment 
of  the  latter.  In  this  specific  case  the  Court  did  not  pronounce  on  the  question 
of  limitation  of  the  assignment  according  to  the  purpose  pursued  by  the  contract. 

More  recently,  the  Tribunal  de  Milan,  in  a  judgment  of  22nd  May  1972  (pub- 
lished in  II  Diritto  di  Autore,  1972,  pg.  315),  judged  that  the  ownership  of  copy- 
rights on  the  work  of  the  mind  can  come  back  to  subjects  other  than  the  author 
solely  by  virtue  of  the  fact  of  specific  transfer,  either  that  the  assignment  of 
rights  relates  to  a  work  already  created,  or  it  concerns  a  future  work,  namely, 
a  work  on  order.  Consequently,  in  order  to  establish  the  exact  measure  of  the 
transfer  of  royalties,  one  must  always  go  back  to  the  act  in  question.  In  the  case 
of  the  work  on  order,  only  the  rights  allowing  the  aim  to  be  reached  of  the  order 
will  be  able  to  be  considered  as  transferred,  while  the  proof  of  a  wider  transfer 
is  always  at  the  charge  of  the  person  who  is  invoking  it. 

This  decision  is  remarkably  up-to-date  and  presents  a  particular  interest  op- 
posite industrialisation  in  certain  sectors  of  intellectual  creation.  The  creation 
of  the  work  of  the  mind  which  is  born  and  is  realised  in  the  business  (editorial, 
radio/television,  theatre,  publicity)  in  collaboration  between  the  author  or  even 
the  authors  and  the  very  business  which  gives  the  technical  means  and  the 
organisation  for  the  production  of  the  work,  raises  problems  which  touch  either 
the  freedom  of  creation  or  the  determination  of  the  holders  of  the  copyright  and 
the  interpretation  of  the  contractual  relation  between  the  author  and  the  busi- 
ness. The  question  of  direct  allocation  to  the  industrial  business  of  the  right  of 
economic  use  by  effect  of  the  relation  of  order  or  employment  and  the  question 
of  the  moment  when  such  an  allocation  could  be  produced,  have  been  the  sub- 
jects of  debates  in  Italian  Doctrines  (see  concerning  this  Oppo,  in  Rivesta  di 
diritto  civile  1969,  I,  pg.  1;  De  Sanctis,  in  Festchhrift  fiir  Eugen  Lumer,  1973). 

Italian  Jurisprudence  has  not  yet  made  a  final  decision  on  these  questions, 
which  are  not  specifically  ruled  by  the  law  on  copyrights,  except  as  far  as  photo- 
graphs obtained  during  a  contract  of  employment  are  concerned  (Art.  88). 

To  enjoy  effectively  prerogatives  which  the  law  on  copyrights  reserves  him  the 
author  will,  in  the  future,  have  to  defend  his  interests  more,  and  his  contractual 
freedom,  at  the  very  moment  when  the  relation  is  formed  by  inserting  in  the 
contract  very  specific  provisions  on  the  copyrights  transferred  to  the  business. 
Authors'  knowledge  of  rights  which  are  reserved  to  them  and  of  the  need  to 
safeguard  them,  will  be  able  to  contribute,  with  the  help  of  organisations  repre- 
sentative of  the  category,  to  the  position  where  contractual  freedom  in  assign- 
ments of  royalties  in  the  presence  of  new  techniques  of  creation  and  exploitation 
of  works  of  the  mind  will  be  rendered  effective  and  real. 
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Appendix  5(b) 

The  Right  of  the  Employed  Inventor  in  the  Federal  Republic  of  Germany 

(By  Ulrich  C.  Hallman,  Head  of  the  Legal  Department,  German  Patent  Office) 

In  modern  industrial  society,  most  of  the  patents  or  utility  models  are  not 
granted  to  an  individual  inventor,  but  to  a  company,  and  industrial  enterprise. 
Correspondinjjly,  of  the  60,000  applications  newly  filed  per  year  48,000  approxi- 
mately are  inventions  made  by  employees. 

Thus,  in  the  Federal  Republic  of  Germany,  about  80  pc  of  all  industrial 
property  applications  are  not  tiled  by  the  liist  and  true  inventor  (who  according 
to  the  theory  developed  in  history,  should  be  the  owner)   but  by  his  employer. 

Nobody  ignores  today  the  impact  of  an  improvement  of  an  industrial  process 
or  an  article  on  the  sale  of  the  product.  The  industrial  development,  however, 
has  grown  rather  complicated. 

Conditions  for  developing  a  new  invention  are  so  numerous  and  involve  so 
much  money  and  efforts  that  only  a  company  or  the  government  are  able  to  ful- 
fill them.  It  is  also  obvious  that  the  developing  engineer  and  the  designer  revert 
to  the  exi)erience  and  technical  facilities  of  the  enterprise  which  has  to  meet 
high  costs  for  testing  and  realizing  an  idea.  But  nevertheless,  we  owe  our  prog- 
ress in  technology  to  persons  ingenious,  committed,  and  creative,  and  it  is  not 
an  enterprise  but  the  individual  inventor  that  the  inventive  idea  originates  from. 

Accordingly  to  the  main  principle  of  the  protection  of  inventions,  the  title 
resulting  therefrom  should  belong  to  the  inventor,  i.e.  the  employee.  But  ac- 
cording to  the  work  contract  and  within  the  framework  of  the  employment  rela- 
tions it  belongs  to  the  emploj-er. 

The  solution  adopted  by  many  national  laws  constitutes  a  compromise  between 
the  following  juridicial  considerations:  the  true  inventor  has  to  be  named  in 
the  application  and  in  the  patent  documents,  while  the  title  itself  is  transferred 
to  the  company  which  files  the  p  Jent  applications  and  takes  tiie  step  necessary 
in  view  of  the  grant  of  the  patent. 

But  in  which  way,  legally  speaking,  and  under  which  conditions  is  the  inven- 
tion transferred  from  the  employed  inventor  to  the  employer  in  the  Federal 
Republic  of  Germany?  The  German  Law  relating  to  employees'  inventions  as 
of  July  25,  1957,  contains  the  respective  rules.  The  first  pertinent  regulations 
were  stipulated  by  the  major  chemical  industries  already  after  World  War  I. 
Subsequently,  the  courts  developed  rules  for  both  rights  and  duties  of  employees 
and  employers  with  regard  to  service  inventions.  Further  regulations  issued 
during  World  War  II  preceded  the  laws  of  1957,  the  result  developed  in  many 
years. 
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I  would  like  to  line  out  the  main  principles  of  that  law  and  to  indicate  the  legal 
means  we  dispose  of  in  order  to  realize  the  objectives  of  the  said  law. 

1.  As  I  have  already  mentioned,  the  first  basic  principle  is  the  following :  the 
first  one  to  conceive  the  invention  is  the  inventor,  i.e.  here  the  employee.  But 
according  to  the  second  basic  principle,  in  the  case  of  a  service  invention  the 
employer  has  to  claim  to  the  invention.  This  claim  presupposes  a  simple  declara- 
tion to  this  effect  to  the  employee.  By  this  declaration  addressed  to  the  employee, 
the  invention  is  transferred  to  the  employer  granting  him  the  right  to  file  the 
invention  in  Germany  and  abroad. 

2.  As  regards  the  rights  of  the  employed  inventor,  the  employer  not  only  is 
entitled,  but  obliged  to  file  the  invention  with  the  German  Patent  OflSce.  If  he 
fails  to  take  corresponding  action  in  other  countries,  he  has  to  enable  the  em- 
ployee to  operate  the  filing  himself. 

But  there  is  an  exception  to  the  obligation  to  file.  If  the  legitimate  interests  of 
the  company  require  that  a  service  invention  should  not  be  made  public,  the 
employer  is  not  obliged  to  apply  for  legal  protection,  provided  he  acknowledges 
the  patentability  of  the  service  invention  to  his  employee. 

3.  Moreover  the  employee  is  entitled  to  proper  compensation  from  his  em- 
ployer when  the  service  invention  is  claimed  exclusively  by  the  latter.  This 
compensation  is  determined  on  the  basis  of  the  commercial  value  or  economic 
usefulness  of  the  invention,  of  the  tasks  and  position  of  the  employee  in  the 
company,  and  of  the  part  the  company  took  in  creating  the  invention  ( Section  9 ) . 

It  is  obvious  that  the  German  law  endeavors  to  balance  the  interests  of  both 
sides  * 
Due  to  the  fact  that  the  employed  inventor  is  payed  by  his  company  and  that  the 


221 

employer  takes  care  of  the  material  conditions  of  the  invention,  he  has  a  claim 
to  acquire  the  invention.  Once  he  has  enforced  this  claim,  his  position  is  that 
of  the  original  inventor.  On  the  other  side,  the  employed  inventor  himself  re- 
mains the  author  of  the  invention  and  therefore  shall  have  a  fair  share  of  the 
financial  results  of  his  invention,  which  gives  the  employer  a  special  right  to 
exclude  others  from  the  use  of  the  protected  object  or  procedure. 

4.  It  is  important  to  note  that  the  provisions  of  the  law  may  not  be  contracted 
out  to  the  detriment  of  the  employee  before  he  has  reported  the  invention  con- 
cerned to  his  employer,  E.jr.  a  provision  in  the  work  contract  to  the  effect  that  all 
future  inventions  are  immediately  transferred  to  the  employer  or  that  no  com- 
pensation is  to  be  payed  for  the  invention  concerned  would  be  invalid. 

in 

The  law  distinguishes  between  service  inventions  and  free  Inventions.  Service 
inventions  are  those  made  during  the  term  of  employment  which — 

(1)  either  resulted  from  the  employee's  tasks  in  the  private  enterprise  or 
in  the  public  authority  where  he  works,  or 

(2)  are  essentially  based  upon  the  experience  or  activities  (know-how  and 
general  knowledge)  of  the  enterprise  or  public  authority  (Section  4). 

The  German  interpretation  defines  the  first  group  as  "commissioned  inventions", 
the  second  group  as  "experience  inventions".  This  applies  also  in  the  absence  of  an 
express  commission.  It  is  suflBicient  If  seeking  inventive  measures  falls  under  the 
range  of  the  employee's  duties. 

Only  service  inventions  have  to  be  notified  to  the  employer  and  give  him  a  claim 
to  the  invention.  Free  inventions  have  to  be  reported  to  the  employer  in  a  manner 
enabling  him  to  decide  whether  or  not  the  invention  is  free. 

Service  inventions  have  to  be  reported  immediately  after  completion  in  a  spe- 
cial written  notice  where  the  employee  has  to  state  the  technical  problem  and 
its  inventive  solution  in  order  to  enable  his  employer  to  decide  whether  or  not  he 
is  interested  in  the  invention. 

If  the  employer  wishes  to  have  it  transferred  to  him,  he  may  make  an  un- 
limited or  a  limited  claim  to  the  invention  by  a  written  declaration  addressed  to 
the  employee.  The  declaration  must  be  made  within  four  months  after  receipt  of 
the  notice.  If  the  employer  fails  to  claim  the  invention  within  four  months,  the 
service  invention  becomes  free. 

Only  a  few  words  concerning  the  difference  between  unlimited  and  limited 
claim :  by  the  unlimited  claim  which  is  the  most  frequent  one,  the  invention  as 
such  is  transferred  to  the  employer  with  the  duty  to  file  it  in  Germany,  while  the 
limited  claim  gives  the  employer  only  a  non-exclusive  right  to  use  the  invention. 

The  employer  who  makes  an  unlimited  claim  acquires  all  the  rights  of  the  first 
Inventor.  Only  when  he  decided  not  to  pursue  his  application  for  legal  protec- 
tion or  not  to  maintain  the  patent,  the  employee  is  entitled  to  require  assign- 
ment of  the  right  within  three  months. 


The  most  important  right  of  the  employee  is  his  claim  to  proper  compensa- 
tion. It  should  be  noted  that  the  German  law  is  one  of  the  few  laws  of  the 
Western  world,  which  grants  a  clear  title  for  remuneration,  whereas  e.g.  in  the 
USA  remuneration  is  almost  unknown.  Of  course,  a  successful  inventor  may  get 
certain  benefits  in  respect  to  his  inventions,  for  example  a  better  paid  job  and 
the  like.  But  the  German  law,  vv^hich  of  course  does  not  exclude  this  form  of 
remuneration,  provides  for  an  express  claim  to  this  effect.  The  law  itself  gives 
some  guidelines  for  its  assessment.  Furthermore  official  Directives  on  the  com- 
pensation to  be  paid  for  employees'  inventions  have  been  issued  in  1959.  These 
Directives  are  not  legally  binding.  But  they  refiect  many  experiences  and  are 
usually  applied  by  the  patent  departments  in  industry,  by  the  courts  and  the 
Arbitration  Board  for  service  inventions. 

I  will  give  you  later  some  details  of  these  Directives.  But  you  might  be  inter- 
ested to  learn  the  main  criteria  used  in  assessing  the  compensation  required. 

During  the  debate  in  Parliament,  a  controversy  arose  concerning  the  grounds 
on  which  compensation  for  inventions  made  by  employed  inventors  could  be 
claimed.  It  seemed  possible  to  justify  the  inventors'  compensation  in  view  of  the 
fact  that  the  inventor  has  reached  an  effect  beyond  his  obligations  under  the 
work  contract — for  it  is  not  possible  to  engage  oneself  to  make  inventions:  he 
goes  beyond  the  limits  of  what  could  ordinarily  be  expected  from  an  employee. 
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The  other  doctrine  justifies  the  compensation  by  the  fact  that  the  inventor': 
work  gives  the  employer  a  special  right  which  enables  him  to  exclude  other; 
from  using  the  subject-matter  of  the  patent. 

The  legislator  gave  preference  to  the  second  doctrine,  the  so-called  "monopol; 
principle".  The  idea  of  the  inventors'  compensation  is  to  grant  the  inventor  j 
share  in  the  benefits  the  emj)loyer  obtains  by  working  the  patent.  If,  owing  to  i 
successful  invention,  the  employer  gains  an  exclusive  position  on  the  market  an(  j 
has  considerable  revenues  by  exploiting  tlie  invention,  the  share  of  the  inventoi 
will  be  greater  than  in  the  case  of  a  mainly  .scientific  development  which  canno 
be  exploited  in  a  lucrative  manner.  As  we  can  see,  the  inventor  obtains  a  fail 
share  in  the  profits  the  employer  realizes  by  working  the  invention. 


There  are  some  problems  when  determining  the  proper  compensation.  Th( 
Directives  already  mentioned  contain  some  proj)asals  and  suggestions  to  facilitate 
the  calculation  of  the  comi^ensation.  It  is  projwsed  to  ascertain  the  equivalent  ol 
the  invention  which  would  be  payed  to  a  free  inventor  or  to  another  patentee  foi 
buying  the  invention  or  getting  the  allowance  to  use  it. 

From  this  "invention  value"  the  employed  inventor  gets  only  the  part  whicb 
corresponds  to  his  participation  in  creating  the  invention,  since  the  employed 
inventor  is  payed  by  his  employer,  who  place.s  the  practical  experience  and  knovvl 
edge  of  the  enterprise  at  his  disposal  and  gives  him  technical  assistance.  This  is 
the  so-called  **proi)ortional  factor"  or  ".share  factor". 

1.  The  invention  value  may  be  determined  in  three  different  ways : 

(a)  Ascertainment  according  to  license  analogy. 

(b)  Ascertainment  by  reference  to  the  actual  profit  to  the  company, 

(c)  Estimation  of  the  invention  value. 
The  second  way  which  proceeds  from  the  profit  obtained,  seems  quite  equitable 

but  it  is  not  easy  to  establish  the  real  profit  and  in  many  cases  the  employer  is* 
reluctant  to  show  his  profit.  So  it  is  so  often  very  difti(  ult  to  assess  the  real  use-i 
fulness  of  the  .service  invention. 

Therefore  the  solution  adopted  in  most  cases  is  the  license  analogy.  By  this 
method  the  establishing  of  the  invention  value  is  ba.sed  upon  the  licence  rate  or 
the  royalty  agreements  applied  to  inventions  in  comparable  ca.ses.  It  is  expressed 
in  a  percentage  or  a  specific  amount  of  money  per  piece  or  weight  unit  and  is  cor-,  i 
related  with  the  sales  volume  or  production.  i 

If  these  two  methods  do  not  apply  because  there  are  no  comparable  cases,  the 
invention  value  must  be  estimated. 

2.  The  part  of  the  invention  value  for  the  employee  will  be  determined  by : 

(a)  The  posing  of  the  problem, 

(b)  The  solution  of  the  problem, 

(c)  The  duties  and  the  position  of  the  employee  in  the  enterpri.se. 
I  would  like  to  explain  the  meaning  of  these  proposals  of  the  Directives  by 

the  following : 

Generally  the  share  of  the  employee  will  go  up  according  to  his  activity  and 
initiative  in  posing  the  problem  and  in  finding  its  .solution.  The  .share  decrea.ses 
proportionally  to  the  insight  into  the  production  and  development  of  the  enter- 
prise he  has  due  to  his  position.  The  executive  manager  of  the  research  depart- 
ment of  a  company  or  the  technical  director  will  get  a  smaller  share  than  an 
engineer  or  a  chemist  employed  in  development,  and  these  in  their  turn  will  again 
get  a  smaller  share  than  a  laboratory  assistant  or  even  an  unskilled  workman,  f 


Although  the  law^  tries  to  lay  down  many  details — it  has  ^9  .sections  and  the 
Directives  contain  43  points — it  seems  possible  that  disputes  between  employer 
and  employee  will  arise. 

The  law  provides  for  an  Arbitration  Board  within  the  Patent  Office  in  order 
to  avoid  that  employee  and  employer  have  to  go  to  court  immediately.  Both  parties 
may  appeal  at  any  stage  to  this  Arbitration  Board.  The  Board  then  tries  to  bring 
about  an  amicable  settlement.  The  proceedings  before  this  Board  are  not  bound 
to  formalities ;  the  Board  decides  on  its  own  procedure.  If  one  party  has  appealed 
to  the  Board  and  the  other  party  either  has  not  submitted  the  matter  within  the 
time  limit  fixed  by  the  chairman  of  the  Board  or  refuses  to  take  part  in  the  pro- 
ceedings the  way  to  an  appeal  to  the  court  is  open. 

Where  the  Arbitration  Board  is  not  successful  in  reconciling  the  parties,  it 
submits  a  settlement  proposal.  This  proposal  is  deemed  to  be  accepted  if  the 
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ipriBoard  does  not  receive  a  written  objection  from  one  of  the  parties  within  one 

month.  The  Board  is,  as  you  see,  not  authorized  to  give  a  binding  decision.  If 

jolione  party  files  a  written  objection,  the  way  to  the  court  is  open. 

irii    The  Arbitration  Board  consists  of  a  chairman  and  two  members.  The  chairman 

olhas  the  qualifications  required  for  judicial  oflBce.  He  is  appointed  by  the  Federal 

n^inister  of  Justice  for  a  period  of  one  year.  The  other  members  are  separately 

^appointed  for  each  case  by  the  President  of  the  Patent  OflSce,  from  among  the 

f,  technical  members  of  the  Patent  Office.  At  the  request  of  one  of  the  parties  the 

"ijffArbitration  Board  may  be  enlarged  by  one  member  from  the  employer's  side  and 

jone  member  from  the  employee's  side,  chosen  by  the  President  of  the  Patent  Office 

from  lists  provided  by  trade  union  and  employers'  organizations. 

The  Arbitration  Board  is  established  within  the  Patent  Office  in  Munich  and 
a  further  Arbitration  Board  is  established  in  the  Berlin  Branch  of  the  Patent 
riiffOffice,  in  case  an  employee's  place  of  employment  is  Berlin.  The  latter  is  also 
JK  icompetent  for  some  parts  of  Northern  Germany. 

In  1977.  the  Arbitration  Board  was  appealed  to  in  106  cases  based  on  266 
pertinent  titles,  which  corresponds  to  a  ratio  of  2  per  thousand  of  the  total  of 
inventions  made  by  employees.  Out  of  these  cases  submitted,  94  were  settled, 
namely  40  by  a  settlement  proposal  accepted,  17  other  setlements  and  36  pro- 
ceedings which  did  not  lead  to  success,  i.e.  to  an  amicable  settlement.  No  decision 
was  rendered  in  90  proceedings ;  in  9  cases  the  time  limit  to  comment  on  the 
settlement  proposal  had  not  expired  at  the  end  of  the  year,  and  in  81  cases  no 
settlement  proposal  had  yet  been  submited  by  the  Arbitration  Board. 

The  Arbitration  Board  in  Munich  so  far  had  to  deal  with  more  than  1400  cases. 
In  about  75  to  80  percent  of  all  cases,  where  the  two  parties  took  part  in  the 
proceedings,  the  proposals  of  the  Board  were  successful.  The  law  contains  a 
number  of  other  regulations,  but  I  think  we  should  not  go  into  further  details 
here. 


FINAL  VIEWS 


Foreign  experts  frequently  inquire  whether  the  law  works  in  practice  and  are 
interested  to  know  the  employers'  and  the  employees'  positions. 
^  Undoubtedly,  there  are  divergencies  of  opinions.  But  I  think  that  the  law  pro- 
vides a  reasonable  basis  for  both  sides.  This  holds  true  in  particular  as  far  as 
large  enterprises  are  concerned,  and  here  in  the  first  place  the  chemical  industry. 
But  also  in  small  and  medium  enterprises  the  law  is  being  increasingly  applied. 

Of  course  there  are  still  executives  in  industry  who  are  not  convinced  of  the 
value  of  this  law.  But  most  of  them  see  that  it  encourages  the  employees  to 
make  inventions  because  they,  too,  obtain  financial  benefits  which,  however, 
should  not  be  overrated  because  the  idealism  of  the  inventor  has  also  to  be  taken 
into  account.  But  in  my  opinion  the  idea  of  the  inventor  participating  in  the 
profits  obtained  by  the  use  of  his  invention  is  a  good  one. 

That  the  law  serves  its  purpose  is  proven  by  the  fact,  that  only  few  disputes 
are  brought  before  the  Arbitration  Board  and  the  courts.  It  should  be  taken  into 
account  that  in  large  enterprises  as,  for  instance.  Siemens  or  AEG,  or  in  the 
chemical  sector,  BASF  or  Hoechst,  thousands  of  inventions  are  worked  and 
thousands  of  compensations  are  payed  each  year.  Often,  at  the  end  of  a  year, 
a  mixed  committee  decides  upon  the  compensations,  for  which,  by  the  way,  the 
inventor  has  to  pay  only  50  percent  of  the  regular  income  tax. 

The  sums  to  be  paid  frequently  amount  to  a  few  hundred  marks  only.  But 
compensations  of  several  thousand  marks  are  not  that  rare,  amounts  of  20  000 
to  70  000  DM  and  even  of  more  than  half  a  million  marks  have  already  been 
granted. 

I  would  like  to  mention  that  the  trade  unions  are  satisfied  with  the  law  and 
its  application  in  practice. 

However,  it  should  be  borne  in  mind,  as  I  already  pointed  out,  that  the  law 
constitutes  a  compromise  between  the  diametrically  opposed  interests  of  em- 
ployers and  employees  reached  after  decades  of  preparatory  efforts. 

Proposals  for  fundamental  modifications  would  cause  the  discussion  to  start 
anew.  This  is  the  reason  why  the  law  of  1957  has  so  far  not  been  amended  in 
substance,  and  could  almost  be  termed  a  sacred  cow. 

When  it  comes  to  the  question  of  whether  the  German  law  could  be  a  model 
for  foreign  laws,  it  should  be  considered  that,  on  the  international  level,  you  find 
different  solutions  to  the  transfer  of  service  inventions  to  the  employer,  and 
often  the  payment  of  a  compensation  is  strictly  denied.  In  my  opinion,  our  law 
has  started  off  in  the  right  direction.  For  it  provides  the  means  for  social  arrange- 
ment and  encourages  the  inventive  efforts  for  the  benefit  of  technological  and 
economic  progress. 
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Appendix  5(c) 
95th  congress    V  «       v^        ^^  4   ^v  4 

i.s.s.o„   jj^  ^  2101 

m  THE  HOUSE  OF  REPRESENTATIVES 

January  19,1977 

Mr.  Moss  introduced  tlie  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  create  a  comprehensive  Federal  system  for  determining  the 
\    ownership  of  and  amount  of  compensation  to  be  paid  for 
inventions  made  by  employed  persons. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Title  35,  United  States  Code,  is  amended 

4  by  adding  at  the  end  thereof  the  following  new  part: 

5  "PART  IV.— EMPLOYEE  INVENTIONS 

"Chapter  Sec. 

'•40.  Definitions  and  scope  of  application 401 

"41.  Service  inventions 411 

"4-2.  Patent  on  service  inventions 421 

"4;>.  General  provisions 431 
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1  "Chapter  40.— DEFINITIONS  AND  SCOPE  OF 

2  APPLICATION 

"Sec, 

"401.  Scope  of  application. 

"402.  Definitions. 

3  "§  401.  Scope  of  application 

4  "This  part  applies  to  all  inventions  made  by — ,.  . 

5  "  ( 1 )  employees  of  private  persons  or  organizations, 

6  "(2)  military  personnel  and  employees  of  Federal, 

7  State,  territorial,  and  local  governments,  and 

8  "  (3)  other  persons  who  consent  by  contract  to  be 

9  treated  as  employees  under  this  part  for  the  pm*pose  of 

10  determining   the    compensation    to   be   paid   for    their 

11  inventions, 

12  except  that  nothing  in  this  part  shall  apply  to  an  invention 

13  made  by  an  employee  which  is  subject  to  an  agreement 

14  between  the  employee  and  his  employer  to  the  effect  that 

15  the  invention  shall  be  a  free  invention  which  is  the  exclusive 

16  property  of  the  employee  and  with  respect  to  which  the 

17  employer  has  no  rights.  | 

18  "§  402.  Definitions 

19  "As  used  in  this  part,  the  term — 

20  "  (1)  'employee^  means  any  person  who,  under  the 

21  usual  common  law  rules  applicable  in  determining  the 

22  employer-employee  relationship,  has  the  status'  of  an 

23  employee;  and  any  member  of  the  military; 
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1  "(2)   'invention'  means  an  invention  which  is  pat- 

9,  en  table  under  chiapter  10  of  this  title; 

3  "(3)   'service  invention'  means  an  invention  made 

4  by  an  employee  at  any  time  during  his  period  of  emplo}^- 

5  ment  which  either — 

Q  "  (A)  has  grown  out  of  the  type  of  work  per- 

7  formed  by  the  employee  for  the  employer,  or 

8  "  (B)  is  derived  from  experiences  gained  on  the 

9  job  related  to  operations  carried  out  b}-  the  em- 

10  ployer;  and 

11  "  (4)  Hree  invention'  means  any  invention  made  b}' 

12  an  employee  which  is  not  a  service  invention. 

13  "Chapter  41.— SERVICE  INVENTIONS 

"Sec.  -.      . 

"■411.  Duty  of  giving  notice. 

"412.  Claiming  the  invention. 

"413.  Service  inventions  which  become  free. 

"414.  Compensation  for  service  inventions. 

14  "§411.  Duty  of  giving  notice 

15  ^' (^)   'A.n  employee  who  has  made  a  service  invention 

16  must  give   written  notice   of  the  service  invention  to  his 

17  employer  without  undue  delay.  If  several  employees  shared 

18  in  making  the  service  invention,  they  may  give  notice  either 

19  independently  or  jointly  to  the  employer.  Upon  receipt  of 

20  the   employee's  notice,   the  employer  shall  without  undue 

21  delay  provide  the  employee  with  a  written  statement  of  the 

22  exact  time  when  the  notice  was  received. 
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1  "(b)    The  employee's  notice  shall  conspicuously  indi- 

2  cate  that  it  relates  to  an  invention  and  shall  contain  a  com- 

3  pkte  description  of  the  invention  in  the  manner  prescribed 

4  by  the  Commissioner. 

5  "(c)  An  employee's  notice  which  does  not  conform  to 

6  the  requirements  of  subsection    (b)    shall  nevertheless  be 

7  deemed   complete   if   the   employer   does   not  advise    the 

8  employee  in  writing,  within  two  months  after  receipt  of  the 

9  employee's  notice,  in  what  respects  the  notice  is  incomplete. 
10  "§412.  Claiming  the  invention 

il  "  (a)   An  employer  may  claim  exclusive  rights  in  and 

12  to   an  employee's  service  invention  by  giving  a  written 

13  declaration  of  his  claim  to  the  employee  within  such  time 

14  as  the  Commissioner  may  prescribe  after  the' employer  has 

15  received  a  complete  notice  of  the  service  invention  from 

16  the  employee  in  conformity  with  section  411. 

17  "  (b)  Upon  receipt  by  the  employee  of  such  a  declara- 

18  tion  of  the  employer's  claim  to  the  employee's  service  inven- 

19  tion,   the  employee  shall  assign  all  rights  to  the  service 

20  invention  to  the  employer  in  writing  subject  to  the  em- 

21  ployee's  right  under  section  414  to  receive  adequate  compen- 

22  sation  for  the  invention. 

23  "(c)    Any  disposition   of  a  service  invention  by  the 

24  employee  prior  to  the  time  of  the  declaration  of  such  a  claim 
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1  by  the  ciiiployer  which  would  impair  the  employer's  rights 

2  under  this  section  is  invahd  to  the  extent  that  it  impairs 

3  such  rights. 

4  "§  413.  Service  inventions  which  become  free 

5  "  (a)  A  service  invention  becomes  free — 

6  "  (l)   when  the  employer  releases  it  in  writing; 

7  "  (2)   when  the  employer  fails  to  act  to  acquire 

8  rights  under  this  part  after  receiving  the  employee's 

9  complete  notice  in  conformity  with  section  411;  or 

10  "(3)  when  the  employer,  after  clauning  exclusive 

11  rights  therein,  does  not  comply  with  his  obligation  under 

12  section  421  (a)    to  apply  for  a  patent  on  the  service 

13  invention. 

14  ''  (b)  A  service  invention  which  becomes  free  under  this 

15  section  is  not  subject  to  the  provisions  of  section  431. 

16  "§  414.  Compensation  for  service  inventions 

1'^  "  (a)  An  employee  is  entitled  to  adequate  compensation 

18  for  his  service  hivention.  Such  compensation  shall  represent 

19  the  fair  market  value  of  the  employer's  exclusive  right  to  the 

20  invention  adjusted  to  reflect  the  following  factors    (1)    the 

21  position  and  duties  of  the  employee,  and  (2)  the  degree  to 

22  which  the  operations  of  the  employer  contributed  to  the 

23  making  of  the  invention. 

24  "(b)  (1)   The  kind  and  amount  of  compensation  to  be 
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1  paid  for  a  service  invention  shall  be  determined  by  agree- 

?  ment  between  employer  and  employee  a  reasonable  time 

3  before  issuance  of  the  patent. 

4  ,         **(2)   If  agreement  is  not  reached  within  such  reason- 

5  able  period  of  time,  the  matter  shall  be  placed  before  the 

6  Arbiti-ation  Board. 

7  **  (c)  When  several  employees  contributed  to  making  a 

8  service  invention,  the  compensation  shall  be  determined  by 

9  agreement  separately  with  each.  The  determination  of  com- 

10  pensation  to  be  paid  to  other  contributing  emploj'ees  does  not 

11  bmd  any  employee  who  objects  to  the  determination  of  his 

12  shai-e. 

13  "(d)  When  there  has  been  a  substantial  change  in  tlie 
1^  circumstances  upon  which  the  determination  of  compensa- 
1^  tion  was  based,  the  employer  or  employee  may  demand  mider 

16  mles  established  by  the  Commissioner  that  a  new  detcrmina- 

17  tion  of  the  compensation  be  made,  but  the  employee  shall  in 

18  no  case  be  obligated  to  return  compensation  which  he  has 

19  received. 

20  "Chapter  42.— PATENT  ON  SERVICE  INVENTIONS 

"Sec 

"421.  Patent  application. 

"422.  Patent  application  abroad. 

"423.  Obligations  of  employer  and  employee  when  acquiring  patents. 

"424.  Abandonment  of  patent  application  or  patent. 

"425.  Trade  secrets. 
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1  "§  421.  Patent  application 

2  "  (a)  Following  an  employer's  claim  to  exclusive  lights 

3  in  and  to  a  service  invention  under  section  412  (a) ,   the 

4  employer  shall  diligently  apply,  in  the  name  of  the  inventor, 

5  for  a  patent  on  the  service  invention  unless — 

Q  "(1)   the  service  invention  has  become  free  under 

7  section  413  (a)    (1)  or  (2)  ;  or 

8  "(2)  section  425  (a)  applies. 

9  When  an  employer  docs  not  comply  with  his  obligation  to 

10  apply  for  a  patent  on  such  a  service  mventiou,   the  in- 

11  vention  shall  become  free. 

12  *'(b)  In  the  event  a  patent  application  or  patent  exists 

13  on  a  service  invention  that  becomes  free,  ownership  to  that 

14  application  or  patent  shall  vest  in  the  employee. 

15  "§  422.  Patent  application  abroad 

16  "The  employer  may  apply  for  patents  on  a  service 
IT  invention  with  respect  to  which  he  has  made  a  claim  to 

18  exclusive  rights  in  such  foreign  countries  as  he  desires  and 

19  shall  release  the  service  invention  in  favor  of  the  employee 

20  in  all  other  foreign  countries.  The  employer's  release  shall 

21  be  timely  to  permit  the  employee  to  take  advantage  of  the 

22  priority  provisions   of  international   treaties   which   accord 

23  rights  based  on  home  countiy  applications. 
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1  "§423.  Obligations  of  employer  and  employee  when  ac- 

2  quiring  patents 

3  "  (a)  When  an  employer  applies  for  a  patent  on  a  serv- 

4  ice  invention,  he  shall  provide  the  employee  who  made  the 

5  service  invention,  at  the  time  of  such  application,  with  a  copy 

6  of  the  application  documents,  and  shall  keep  the  employee 

7  informed  concerning  the  proceedings  and  permit  the  em- 

8  ployee  to  examine  all  Patent  Office  correspondence  in  con- 

9  nection  with  the  application. 

10  "(b)    At  the  employer's  request,  the  employee  who 

11  made  the  service  invention  shall  assist  the  employer  in  the 

12  acquisition  of  a  patent  with  respect  to  an  invention,  to  which 

13  the  employer  shall  have  claimed  exclusive  rights,  and  shall 
1^  make  such  statements  as  may  be  necessary  to  document  the 
1^  employer's  application. 

16  «§  424.  Abandonment  of  patent  application  or  patent 

17  "When,    prior    to    satisfying    an    employee's    claim    for 

18  adequate  compensation,  with  respect  to  exclusive  rights  in 

19  and  to  a  service  invention,  the  emi)lpyer  intends  to  abandon 

20  the  patent  application  or  to  permit  the  lapse  of  a  patent 

21  already  granted,  he  shall  notify  the  employee  in  writing 

22  and  assign  the  rights  to  the  invention  to  the  employee,  if 

23  the  employee  so  requests,  all  in  sufficient  time  to  enable  the 

24  employee  to  prevent  such  abandonment  or  lapse.  The  em- 
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1  ployer  shall  make  available  to  the  employee  all  documents 

2  necessary  to  preserve  rights  in  the  invention. 

3  "§  425.  Trade  secrets 

4  **  (a)  When  legitimate  interests  of  the  employer  make 

5  it  necessary  to  prevent  a  service  invention,  with  respect  to 

6  which  notice  has  been  given  and  with  respect  to  which  a 

7  claim  to  exclusive  rights  has  been  made,  from  being  publicly 

8  known,  the  employer  need  not  apply  for  a  patent  on  the 

9  hivention  if  he  makes  a  written  declaration  to  the  employee 

10  to  the  effect  that  he  recognizes  the  patentability  of  the  inven- 

11  tion.  If  the  employer  does  not  recognize  the  patentability  of 

12  the  invention  such  employer  need  not  apply  for  a  patent  if 

13  such  employer  applies  to  the  Mediation  Board. 

1^  "  (b)   In  detennining  the  compensation  to  be  paid  for 

15  exclusive  rights  in  and  to  an  invention  with  respect  to  which 

1^  the  employer  need  not  apply  for  a  patent  under  subsection 

1'^  (a) ,  account  must  be  taken  of  the  economic  disadvantage  to 

1^  the  employee  because  of  the  fact  that  no  protective  right  has 

1^  been  granted. 

^^  "Chapter  43.— GENERAL  PROVISIONS 

"Sec. 

"431.  Free  inventions;  notice. 

"432.  Exclusion  of  change  by  agreement. 

"433.  Secrecy. 

"434.  Employer-employee  relationship. 

"435.  Arbitration. 

"436.  Judicial  review  of  Arbitration  Board  determination. 

"437.  Secretary  of  Labor ;  guidelines. 

"438.  Prohibition  of  discrimination  against  employees. 

"439.  Civil  action. 
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1  "§431.  Free  inventions;  notice 

2  "An  employee  who  has  made  a  free  invention  during 

3  the  period  of  his  employment  shall  promptly  give  written 

4  notice  of  the  invention  to  his  employer  containing  such  in- 

5  formation  as  may  be  necessary  to  enable  the  employer  to 

6  determine  whether  or  not  the  invention  is  free.  Unless  the 

7  employer  makes  a  written  declaration  to  the  employee  con- 

8  testing  that  such  invention  is  free  within  three  months  after 

9  receiving  such  notice  from  the  employee,  the  employer  may 

10  not  claim  the  invention  as  a  service  invention. 

11  "§  432.  Exclusion  of  change  by  agreement 

12  "The  applicability  of  the  provisions  of  this  part  may 

13  not  be   avoided  by  agreement   to   the   detriment   of   the 
11  employee. 

15  «§433.  Secrecy 

16  "  (a)   An  employer  may  not  publicly  disclose  any  em- 

17  ployee's  invention  with  respect  to  which  he  has  received 

18  notice  as  a  free  invention  except  with  the  consent  of  the 

19  employee. 

20  "(b)    Except  as  otherwise  provided  by  this  part  an 

21  employee  may  not  disclose  any  service  invention  with  rc- 

22  spect  to  which  a  claim  to  exclusive  rights  can  be  or  has 

23  been  made  and  which  has  not  become  free. 

24  "§434.  Employer-employee  relationship 

25  "The  rights  and  duties  of  employer  and  employee  under 


234 


1  this  part  are  not  affected  by  the  termhiation  of  the  eiiiploy- 

2  ment  relationship. 

3  "§435.  Arbitration 

4  "  (a)  There  shall  be  an  Arbitration  Board  (hereinafter 

5  in  this  section  referred  to  as  the  'Board')    in  the  Patent 

6  Office  which  shall  arbitrate  any  dispute  relating  to  this  part 

7  which  is  referred  to  the  Board  by  an  employer  or  employee. 

8  The  Board  shall  be  composed  of  a  chairman  and  two  associ- 

9  ates  appointed  by  the  Conmiissioner  of  Patents. 

10  "  (b)  An  employer  or  employee  may  petition  the  Board 

11  to  settle  a  dispute  by  fihng  with  the  Board  a  petition  contain- 

12  ing  a  brief  description  of  the  circumstances  of  the  case  and 

13  the  name  and  address  of  the  other  party.  The  Board  shall 

14  send  a  copy  of  the  petition  to  the  other  party  with  a  request 

15  that  such  party  express  that  party's  opinion  in  writing  with 

16  respect  to  the  petition  within  a  designated  period  of  time. 

17  *'  (c)  Except  as  otherwise  provided  in  this  section,  pro- 

18  ceedings  before  the  Board  shall  be  conducted  according  to 

19  such  rules  and  regulations  as  the  Commissioner  of  Patents 

20  may  detemiine. 

21  "(d)  (1)   When  the  Board  has  reached  a  decision  by 

22  majority  vote,  it  shall  serve  on  the  parties  a  copy  of  the 

23  decision  together  with  the  reasons  therefor.  Such  decision 

24  shall,  subject  to  section  436,  be  binding  on  all  parties. 
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1  "  (e)  No  fees  or  costs  shall  be  charged  against  any  party 

2  to  proceedings  before  the  Board. 

3  "  (f )  In  any  proceeding  before  the  Board  to  enforce  the 

4  provisions  of  this  part,  the  Board  in  its  discretion,  may  allow 

5  the  prevaiHng  party  other  than  the  United  States  a  reason- 

6  able  attorneys  fee  which  may  be  collected  in  a  civil  action 

7  instituted  by  such  prevailing  party. 

8  "§436.  Judicial  review  of  Arbitration  Board  determina- 

9  tion 

10  "A  party  dissatisfied  with  the  decision  of  the  Arbitration 

11  Board  may  obtain  appropriate  relief  in  a  civil  action  against 

12  the  Commissioner  if  such  action  is  commenced  within  such 

13  time  after  the  proposal,  not  less  than  sixty  days,  as  the  Com- 

14  missioner  appoints. 

15  "§437.  Secretary  of  Labor;  guidelines 

16  "After  affording  all  interested  persons  the  opportunity 

17  to  make  their  views  known,  the  Secretary  of  Labor  shall 

18  issue  guidehnes  under  sections  414  and  425  providing  specific 

19  rules  for  the  determination  of  the  .{compensation  to  be  paid 

20  for  exclusive  rights  in  service  inventions,  and  trade  secrets. 

21  These  guidelines  shall  be  published  for  the  guidance  of  em- 

22  ployers  and  employees,    the   Arbitration  Board,   and   the 

23  courts. 

24  "§  438.  Prohibition  of  discrimination  against  employees 

25  *'(a)   No  person  shall  discharge  or  in  any  manner  dis- 
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1  criminate  against  any  employee  because  such  employee  has 

2  filed  any  complaint  or  instituted  or  caused  to  be  instituted 

3  any  proceeding  under  or  related  to  this  part  or  has  testified  or 

4  is  about  to  testify  in  any  such  proceeding  or  because  of  the 

5  exercise  by  such  employee  on  behalf  of  himself  or  others 

6  of  any  right  afforded  by  this  part. 

7  "(b)    Any  employee  who  believes  that  he  has  been 

8  discharged  or  otherwise  discriminated  against  by  any  per- 

9  son  in  violation  of  this  section  may,  within  thirty  days  after 

10  such  violation  occurs,  file  a  complaint  with  the  Secretary  of 

11  Labor  alleging  such  discrimination.  Upon  receipt  of  such 

12  complaint,  such  Secretary  shall  cause  such  investigation  to 

13  be  made  as  the  Secretary  deems  appropriate.  If,  upon  such 

14  investigation,  such  Secretary  determines  that  the  provisions 

15  of  this  section  have  been  violated,  the  Secretary  shall  bring 

16  a  civil  action  in  any  appropriate  United  States  district  court 
1'^  against  the  appropriate  person.  In  any  such  action  the  United 

18  States  district  courts  shall  have  jurisdiction,  for  cause  shown, 

19  to  restrain  violations  of  subsection    (a)   of  this  section  and 

20  order  all  appropriate  relief,  including  rehiring  or  reinstatc- 

21  ment  of  the  employee  to  his  former  position  with  back  pay. 

22  ''(c)   Within  ninet}^  days  of  the  receipt  of  a  complaint 

23  filed  under  this  section  the  Secretary  of  Labor  shall  notify  the 

24  complainant  of  the   Secretary's   determination   under  sub- 
2'^  section  (b)  of  this  section. 
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1  "§  439.  Civil  action 

2  "  (a)  In  any  case  not  in  arbitration,  but  with  respect  to 

3  which  no  final  larbiti'ation  order  has  been  made,  under  this 

4  part,  an  employer  or  employee  may  recover  appropriate  re- 

5  lief  in  a  civil  action  to  enforce  any  applicable  provision  of 

6  this  part. 

7  "  (b)  In  any  civil  action  to  enforce  the  provisions  'of  this 

8  pant,  the  court  in  its  discretion,  may  allow  the  prevailing 

9  party  other  than  the  United  States  a  rcasona])le  attomey^s 

10  fee  as  part  'of  the  cost.". 

11  Sec.  2.  Section  1338  'of  title  28  is  amended  ])y  addh)g 

12  at  the  end  thereof  the  following: 

13  "(c)  The  district  courts  shall  have  original  jurisdiction 
■*-^  exclusive  of  the  courts  of  the  States  of  any  civilaction  arising 
^^    under  part  IV  of  title  35,  United  States  Code,  relating  to 

inventions.". 

Sec.  3.  The  amendments  made  by  this  Act  shall  fappl}^ 
to  any  invention  made  on  or  after  the  one  hundred  and  eight- 
^      ietli  day  after  the  date  of  the  enactment  of  this  Act. 


16 
17 
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Appendix  5(d) 
95th  congress    w  w      w^      r^^r\.i^^^ 

u.s.s,„.   ji^  1^^  6063 

IN  THE  II0U8E  OF  REPRESENTATIVES 

ArniL  5, 1077 

Mr.  Daxielsox  introduced  the  foUowino;  bill;  which  was  rcfciretl  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  amend  the  General  Revision  of  Copyright  Law,  and  for 

other  pui-poses. 

1  Be  it  euacled  hv  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  ])e  cited  as  the  "Performance  Rights 

4  Amendment  of  1977". 

5  Section  1.  Section  114  of  Public  Law  94-553    (90 

6  Stat.  2547)   is  amended  in  its  entirety Uo  read  as  follows: 

7  "§  114.  Scope  of  exclusive  rights  in  sound  recordings 

8  "(a)  Limitations  ON  Exclusive  Rights. — Tlie  ex- 

9  elusive  right  of  the  owner  of  copyright  m  a  sound  recording 

10  under  clause    (1)    of  section  106  is  limited  to  the  right  to 

11  duplicate  all  or  any  part  of  the  sound  recording  in  the  form 
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1  of  phonorecords,  or  of  copies  of  motion  pictures  and  other 

2  audiovisual  works,  that  directl}^  or  indirectly  recapture  the 

3  actual  sounds  fixed  in  the  recordmg.  The  exclusive  right  of 

4  the  owner  of  copyright  in  a  sound  recording  under  clause 

5  (2)  of  section  106  is  limited  to  the  right  to  prepare  a  deriva- 

6  tive  work  in  which  all  or  any  part  of  the  actual  sounds  fixed 

7  in  the  sound  recording  are  rearranged,  remixed,  or  otherwise 

8  altered  in  sequence  or  quality.  In  addition  to  the  Hmitations 

9  provided  by  section  110,  the  exclusive  right  of  the  owner 

10  of  copyright  in  a  sound  recording  under  clause  (4)  of  sec- 

11  tion  106  is  lunited  to  the  right  to  perform  publicly  all  or  any 

12  part  of  the  actual  sounds  fixed  in  the  sound  recording.  The 

13  exclusive  rights  of  the  owner  of  copyright  in  a  sound  re- 

14  cording  under  clauses  (1),   (2)  and  (4)  of  section  106  do 

15  not  extend  to  the  making  or  duplication  of  another  sound 

16  recording  that  consists  entirely  of  an  independent  fixation  of 

17  other  sounds,  or  to  the  performance  of  other  sounds,  even 

18  though  such  sounds  imitate  or  simulate  those  in  the  copy- 

19  righted  sound  recording. 

20  "(b)   Peefoemaxce  Eights  Distinct.— The  exclu- 

21  sive  right  to  perfonn  publicly,  b}^  means  of  a  phonorecord,  a 

22  copyi'ighted  literary,  musical,  or  dramatic  work,  and  the  ex- 

23  elusive  right  to  perform  publicly  a  copyrighted  sound  record- 

24  ing,  are  separate  and  independent  rights  under  this  title. 
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1  ''(c)    CoMPULSOKY  License  roii  Perfokmance  of 

2  SouxD  Eegordings— 

3  "(1)   Subject  to  the  provisions  of  sections  111  and 

4  116,  the  exclusive  performance  right  in  a  sound  record- 

5  ing  is  subject  to  compulsory  licensing  under  the  condi- 

6  tions  specified  by  this  subsection,  if  phonorecords  of  the 

7  sound   recording  have   been   distributed   to   the   public 

8  under  the  authority  of  the  copyright  owner. 

9  "  (2)   Any  person  who  wishes  to  obtaui  a  compul- 

10  scry  license  under  this  subsection  shall  fulfill  the  follow- 

11  ing  requirements: 

12  ''(A)  He  shall,  at  least  thirty  days  before  the 

13  public  performance  and  thereafter  at  intervals  and 

14  in  accordance  with  requirements  that  the  Eegister 

15  of  Copyrights  shall  prescribe  by  regulation,  record 

16  in  the  Copyright  Office  a  notice  stating  his  identity 

17  and  address  and  declaring  his  mtention  to  obtain  a 

18  compulsoiy  license  under  this  subsection ; 

19  ''(B)    He  shall  deposit  with  the  Eegister  of 

20  Copyrights,  at  annual  intervals  in  accordance  with 

21  requirements  that  the  Eegister  of  Copyrights  shall 

22  prescribe  by  regulation,  a  statement  of  account  and 
2:>  a  total  royalty  fee  for  the  period  covered  by  the 
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1  statement,  based  on  the  royalty  provisions  of  clause 

2  (4). 

3  .  "(3)    Failure  to  record  the  notice,  file  the  state- 

4  ment,  or  deposit  the  ro3^alty  fee  prescribed  by  clause 

5  (2)  renders  the  public  performance  of  a  sound  record- 

6  ing  actionable  as  an  act  of  infringement  under  section 

7  501  and  fully  subject  to  the  remedies  provided  by  sec- 

8  tions  502  through  505,  but  not  including  the  criminal 

9  remedies  provided  by  section  506. 

10  "(4)  The  annual  royalty Jees  under  this  subsection 

11  shall  at  the  user's  option  be  computed  on  a  per-use  basis, 

12  a  promted  basis,  or  a  blanket  basis.  Koj-alties  shall  be 

13  payable   only  for  performances   of  cop3a'ighted   sound 

14  recordings  fixed  on  or  after  Februar}^  15,   1972.  Al- 

15  though   a   negotiated   license   may   be   substituted   for 

16  the  compulsory  license  prescribed  by  this  subsection, 

17  in  no  case  shall  the  negotated  rate  amount  to  less  than 

18  the  applicable  rate  provided  ])y  this  clause.  The  fol- 

19  lowing  rates  shall  be  applicable: 

20  "  (^)  ^01*  a  radio  broadcast  station  licensed  by 

21  the  Federal  Communications  Commission,  the  roy- 

22  ftlty  rate  or  payment  shall  be  as  follows: 

23  *'  (i)  in  the  case  of  a  broadcast  station  with 

24  gross  receipts  from  its  advertising  sponsors  of 

25  more  than  $25,000  but  less  than  $100,000  a 
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1  3'ear,  the  yearly  performance  royalty  payment 

2  shall  be  $250;  or 

3  '  "  (ii)  m  the  case  of  a  broadcast  station  with 

4  gross  receipts  from  its  advertismg  sponsors  of 

5  more  than  $100,000  but  less  that  $200,000  a 

6  year,  the  yearly  performance  royalty  payment 

7  shall  be  $750,  or 

8  "  (iii)    m  the  case  of  a  broadcast  station 

9  with  gross  receipts  from  its  advertising  spon- 

10  sors  of  more  than  $200,000  a  year,  the  yearly 

11  blanket  rate  shall  be  1  per  centum  of  the  net  re- 

12  ceipts  from  the  advertising  sponsors  during  the 

13  applicable  period.  The  alternative  prorated  rate 

14  is  a  fraction  of  1  per  centum  of  such  net  re- 

15  ceipts,  based  on  a  calculation  made  in  accord- 

16  ance  with  a  standard  fomaula  that  the  Kegister 

17  of  Copyrights  shall  prescribe  by  regulation,  tak- 

18  ing  into  account  the  amountjof  the  station's  com- 

19  mercial  time  devoted  to  playing  copyrighted 

20  sound  recordings. 

21  "(I>)  I'or  a  television  broadcast  station  licensed 

22  by  the  Federal  Communications  Commission,  the 

23  royalty  rate  or  payment  shall  be  as  follows: 

24  "  (i)  Jn  the  case  of  a  broadcast  station  with 

25  gross  receipts  from  its  advertising  sponsors  of 
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1  more  than  $1,000,000  but  less  than  $4,000,000 

2  a  year,  the  yearly  perfonnance  royalty  payment 

3  ,  shall  be  $750;  or 

4  **  (ii)  in  the  case  of  a  broadcast  station  with 

5  gross  receipts  from  its  advertising  sponsors  of 

6  more  than  $4,000,000  a  year,  the  yearly  per- 

7  formance  royalty  payment  shall  be  $1,500. 

S  "(C)   Subject  to  section  111,  for  backgroimd 

9  music  services  and  other  transmitters  of  perforaa- 

10  ances  of  sound  recordings,  the  yearly  blanket  rate  is 

11  2  per  centum  of  the  gross  receipts,  fi'om  subscribers 

12  or  others  who  pay  to  receive  the  transmission  dur- 

13  ing  the  applicable  period.  The  alternative  prorated 

14  rate  is  a  fraction  of  2  per  centum  of  such  gross  re- 
35  ceipts,  based  on  a  calculation  made  in  accordance 

16  with  a  standard  formula  that  the  Eegister  of  Copy- 

17  rights  shall  prescribe  by  regulation,  taking  into  ac- 

18  count  the  proportion  of  time  devoted  to  the  use  of 

19  copyrighted  sound  recordings  by  the  transmitter 

20  during  the  applicable  period,  and  the  extent  to 

21  which  the  transmitter  is  also  the  owner  of  copyright 

22  in    the    sound   recordings   pei-foimed    during   said 

23  period. 

24  "  (I^)  ^or  an  operator  of  coin-operated  phono- 
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1  record  players,  as  that  term  is  defined  by  section 

2  116,  and  for  a  cable  system,  as  that  term  is  defined 

3  by  section  111,  the  compulsory  licensing  rates  shall 

4  be  governed  exclusively  by  those  respective  sections, 

5  and  not  by  this  subsection. 

6  "(E)  For  all  other  users  not  otherwise  exempted, 

7  the  blanket  rate  is  §25  per  year  for  each  location  at 

8  which  copyrighted  sound  recordings  are  performed.  The 

9  alternative  prorated  rate  shall  be  based  on  the  number 

10  of  separate  performances  of  such  works  during  the  year 

11  and,  in  accordance  with  a  standard  formula  that  tlie 

12  Register  of  Copyrights  shall  prescribe  by  regulation, 

13  shall  not  exceed  $5  per  day  of  use. 

14  "(d)  Exemptions.— In  addition  to  users  exempted 
1''^  from  liability  by  section  110  or  subject  to  the  provisions  of 
16  section  111  or  116,  any  person  who  publicly  perforais  a 
^"^  copyrighted  sound  recording  and  who  would  otherwise  be 

15  subject  to  liability  for  such  performance  is  exempted  from 
19  liability  for  infringement  and  from  the  compulsory  licensing 
-0  requirements  of  this  section,  during  the  applicable  annual 

21  period,  if — 

22  "(1)   In  the  case  of  a  radio  broadcast  station,  its 

23  gross  receipts  from  advertising  sponsors  were  less  than 

24  $25,000;  or 
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;j^  "(2)   In  the  case  of  a  television  broadcast  station, 

2  its  gi'oss  receipts  from  advertising  sponsors  were  less 

3  than  $1,000,000;  or 

4  "  (3)  In  the  case  of  a  background  music  service  or 

5  other  transmitter  of  performances  of  sound  recordings, 
Q  its  gross  receipts  from  subscribers  or  others  who  pay  to 

7  receive  the  transmission  were  less  than  §10,000. 

8  "(e)     DlSTRIBITTIO^•    OF  EOYALTIES.— 

9  "  (1)  During  the  month  of  September  in  each  year, 

10  every  person  claiming  to  be  entitled  to  compulsory  li- 

11  cense  fees  under  this  section  for  performance  durmg  the 

12  preceding  twelve-month  period  shall  file  a  claim  with 

13  the  Kegister  of  Copyrights,  in  accordance  with  require- 

14  ments  that  the  Eegister  shall  prescribe  by  regulation. 

15  Such  claims  shall  include  an  agreement  to  accept  as  final, 

16  except  as  provided  in  section  809  of  this  title,  the  de- 

17  termination  of  the  Copyright  Eoyalty  Tribunal  in  any 
Ig  controversy  concerning  the  distribution  of  royalty  fees 

19  deposited  under  subclause  (B)  of  subsection  (c)  (2)  of 

20  this  section  to  which  the  claimant  is  a  party.  Notwith- 

21  standmg  an}^  provisions  of  the  antitrust  laws   (the  Act 

22  of  October  15,  1914,  88  Stat.  730,  and  an}^  amendments 

23  of  any  such  laws) ,  for  purposes  of  this  subsection  an}^ 

24  claimants  may  agree  among  themselves  as  to  the  pro- 

25  portionate  division  of  compulsory  licensing  fees  among 
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1  tliem,  may  lamp  their  claims  together  and  file  them 

2  jointly  or  as  a  simple  claim,  or  may  designate  a  common 

3  agent  to  receive  payment  on  their  hehalf . 

4  "  (2)  After  the  first  day  of  October  of  each  year,  the 

5  Register  of  Copyrights  shall  determine  whether  there 

6  exists  a  controversy  concerni?ig  the  distiibution  of  royalty 

7  fees  deposited  under  subclause    (B)    of  subsection    (c) 

8  (2).  If  he  determines  that  no  such  controversy  exists, 

9  he  shall,  after  deducting  his  reasonable  administrative 

10  costs  under  this  section,  distribute  such  fees  to  the  copy- 

11  right  owners  and  performers  entitled,  or  to  their  desig- 

12  nated  agents.  If  he  finds  that  such  a  controvei*sy  exists 

13  he  shall  certify  to  that  fact  and  proceed  to  constitute  a 

14  panel  of  the  Copyright  Royalty  Tribunal  in  accordance 

15  with  section  803.  In  such  cases  the  reasonable  adminis- 

16  trative  costs  of  the  Register  under  this  section  shall  be 

17  deducted  prior  to  distribution  of  the  royalty  fee  by  the 

18  tribunal.  j 

19  (3)  For  the  puii)oses  of  this  section: 

20  "  (A)  One-half  of  all  royalties  to  be  distiibuted 

21  shall  be  paid  to  the  copyright  owners,  and  the  othei* 

22  half  shall  be  paid  to  the  performers  to  be  shared 

23  equally  on  a  per  capita  basis,  of  the  sound  recordings 

24  for  which  claims  have  been  made  under  clause  ( 1 ) . 

25  "(B)  Neither  a  performer  nor  a  cop3Tight  own- 
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1  er  may  assign  his  right  to  the  royalties  provided  for 

2  in  this  section  to  the  copyright  owner  or  perfomier 

3  of  the  sound  recording,  respectively. 

4  "(C)  Durmg  the  pendency  of  any  proceeding 

5  under  this  section,  the  Eegister  of  Copyrights  or  the 

6  Copyright  Eoyalty  Tribunal  shall  withhold  from  dis- 

7  tribution  an  amount  sufficient  to  satisfy  all  claims 

8  with  respect  to  which  a  controversy  exists,  but  shall 

9  have  discretion  to  proceed  to  distiibute  any  amounts 

10  that  are  not  in  controversy. 

11  "(f)    The  provisions  of  subsection    (e)    of  this  section 

12  shall  not  take  effect  for  a  period  of  one  year  from  the  date 

13  of  enactment  of  this  legislation.  During  the  period  between 

14  the  enactment  of  this  legislation  and  the  first  distribution  of 

15  royalties  by  the  Eegister  of  Copyrights,  the  copyright  own- 

16  ers,  performers  and  copyright  users  affected  by  this  section 

17  are  encouraged  to  establish  a  private,  nongovernmental  entity 

18  to  assume  the  collection  and  distribution  functions  of  the  Eeg- 

19  ister  of  Copyrights  as  prescribed  in  subsections  (c)  (2)  and 

20  (e)  of  this  section,  to  whatever  extent  shall  be  agi*eed  upon 

21  by  said  parties.  Notwithstanding  any  provisions  of  the  anti- 

22  trust  laws  (the  Act  of  October  15,  1914,  38  Stat.  730,  and 

23  any  amendments  of  any  such  laws) ,  for  purposes  of  this  sub- 

24  section  any  copyright  owners,  performers  or  copyright  users 

25  may  agree  among  themselves  as  to  the  establishment  of  such 


248 


1  an  entity,  as  to  the  collection  and  distribution  of  licensing 

2  fees,  and  may  designate  a  common  agent  to  collect  and  re- 

3  ceive  payments  on  their  behalf.  One  year  after  the  enactment 

4  of  this  legislation,  the  Eegister  of  Copyrights  shall  continue 

5  to  perform  the  duties  prescribed  in  subsection    (c)  (2)    of 

6  this  section,  and  shall  proceed  to  perform  the  duties  pre- 

7  scribed  in  subsection   (e)   of  this  section,  until  such  time  as 

8  the  parties  do  establish  an  entity  to  assume  such  functions,  or 

9  if  such  an  entity  has  been  established,  there  remain  copy- 

10  right  owners,  pei-fonners,  and  copyright  usei-s  who  are  not 

11  party  to  the  entity  so  established. 

12  "(g)  Relation  to  Other  Sections.— The  public  per- 

13  formance  of  sound  recordings  by  means  of  secondary  trans- 
it missions  and  coin-operated  phonorecord  players  is  governed 
"^^  by  sections  111  and  116,  respectively,  and  not  by  this  sec- 
16  tion,  except  that  there  shall  be  an  equal  distribution  of  royalty 
1'7  fees  for  such  pubHc  performances  between  copyright  owners 

18  and  performers  as  provided  by  subsection    (e)  (3)  (A)    of 

19  this  section. 

20  "  (h)  Definitions. — As  used  in  this  section,  the  follow- 

21  ing  terms  and  their  variant  forms  mean  the  following : 

22  "  ( 1 )    'Commercial  time'  is  any  tiansmission  pro- 

23  gram,  the  time  for  which  is  paid  for  by  a  commercial 

24  sponsor,  or  any  transmission  program  that  is  interrupted 
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1  by  a  spot  commercial  announcement  at  intervals  of  less 

2  than  fourteen  and  one-half  minutes.  • 

3  "(2)    'Performers'  are  musicians,  singers,  conduc- 

4  toi^s,  actoi*s,  naiTatoi^,  and  othei's  whose  performance  x)f 

5  a  literar}^  musical,  or  dramatic  work  is  embodied  in  a 

6  sound  recording. 

7  "(3)   'Net  receipts  from  advertising  sponsoi*s'  con- 

8  stitute  gross  receipts  from  advertising  sponsors  less  any 

9  commissions  paid  by  a  radio  station  to  advertising  agen- 
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Appendix  5(e) 

H.  R.  8261 


IN  THE  HOUSE  OF  REPRESENTATIVES 

July  13,1977 

Mr.  Drixan  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  amend  the  copyright  law  to  seciii*e  the  rights  of  authors  of 
pictorial,  graphic,  or  sculptural  works  to  prevent  the  dis- 
tortion, mutilation,  or  other  alteration  of  such  works,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  This  Act  may  he  cited  asjthe  "Visual  Artists 

4  Moral  Eights  Amendment  of  1977*'. 

5  Sec.  2.  Section  113  of  Public  Law  94-553    (90  Stat. 

6  2541)  is  amended  by  adding  at  the  end  thereof  the  follow- 

7  ing  new  subsection : 

8  *'(d)  Independently  of  the  author^s  copyright  in  a  pic- 

9  torial,  graphic,  or  sculptural  work,  the  author  or  the  author's 
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1  legal  representative  shall  have  the  right,  during  the  life  of 

2  the  author  and  fifty  years  after  the  author's  death,  to  claim 

3  authoi*ship  of  such  work  and  to  object  to  any  distortion, 

4  mutilation,  or  other  alteration  thereof,  and  to  enforce  any 

5  other  limitation  recorded  in  the  Copyright  Office  that  would 

6  prevent  prejudice  to  the  author's  honor  or  reputation.". 
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[Prom  Industrial  Property,  Sept.  1972] 

Law  on  Employees'  Inventions  ;  Directives  on  Compensation  to  be  Paid  fo 
Employees'  Inventions  Made  in  Private  Employment 

legislation 

Germany  (Federal  Republic)  , 

Law  on  Employees'  Inventions 

(of  July  25,  1957;  as  amended  on  October  1,  1957,  June  30,  1959,  March  23.  1961 
October  1,  1968  and  June  27,  1970) 
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Chapter  I — Application  and  Definition 
Application  of  the  Law 

!1.  This  Law  applies  to  inventions  and  to  technical  improvement  proposals 
„j^  made  by  employees  in  private  employment,  by  employees  in  public  service,  by 
civil  servants,  and  by  members  of  the  armed  forces. 

Inventions 

2.  Inventions  within  the  meaning  of  this  Law  are  only  those  which  may  be  the 
!  subject  of  a  patent  or  of  protection  as  a  utility  model. 

Technical  Improvement  Proposals 

3.  Technical  improvement  proposals  within  the  meaning  of  this  Law  are  pro- 
poLals  for  other  technical  innovations  that  may  not  be  the  subject  of  a  patent  or 
of  protection  as  a  utility  model. 

Service  Inventions  and  Free  Inventions 

4.  (1)  Employees'  inventions  within  the  meaning  of  this  Law  may  be  either 
I  tied  or  free. 

(2)  Tied  inventions  (service  inventions)  are  those  made  during  the  term  of 
employment  which : 

(i)  either  resulted  from  the  employee's  tasks  in  the  private  enterprise  or 
in  the  public  authority, 

(ii)  or  are  essentially  based  upon  the  experience  or  activities  of  the  enter- 
prise or  public  authority. 

(3)  Other  inventions  of  an  employee  shall  be  free  inventions.  They  shall  how- 
ever be  subject  to  the  limitations  contained  in  Sections  18  and  19  below. 

(4)  Subsections  (1)  to  (8)  shall  apply  mutatis  mutandis  to  inventions  made 
by  civil  servants  and  members  of  the  armed  forces. 

Chapter  II — Inventions  and  Technical  Improvement  Proposals  Made  by 
Employees  in  Private  Employment 

1.  service  inventions 

Duty  to  Report 

5.  (1)  Any  employee  making  a  service  invention  shall  be  under  a  duty  to  report 
the  invention  to  his  employer  immediately  in  a  special  written  notice  indicating 
that  said  writing  constitutes  the  report  of  an  invention.  Where  two  or  more 
employees  have  contributed  to  making  the  invention,  a  joint  notice  may  be  filed. 
The  employer  shall  inform  his  employee  without  delay  and  in  writing  of  the  date 
the  report  was  received. 

(2)  In  the  report,  the  employee  must  describe  the  technical  problem,  its  solu- 
tion and  how  he  arrived  at  the  service  invention.  Any  existing  notes  necessary 
for  an  understanding  of  the  invention  shall  be  attached.  The  report  shall  include 
the  service  instructions  and  directions  received  by  the  employee,  the  experience 
and  activities  in  the  enterprise  of  which  use  was  made,  the  employee's  co-workers 
and  the  nature  and  extent  of  their  contribution,  and  the  report  should  underline 
the  contribution  which  the  employee  making  the  report  considers  to  be  his  own. 

(3)  A  report  which  does  not  meet  the  requirements  of  subsection  (2)  shall  be 
deemed  to  be  in  order  unless  the  employer  requests  further  particulars  within  two 
months,  stating  the  points  in  the  report  which  are  to  be  supplemented.  To  the 
extent  necessary,  he  must  assist  the  employee  in  supplementing  the  invention 
report. 
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Claiming  a  Service  Invention 

6.  (1)  An  employer  may  claim  a  service  invention  by  means  of  an  unlimited 
or  a  limited  claim. 

(2)  Such  claim  shall  be  made  in  a  written  statement,  addressed  to  the  employee. 
It  shall  be  made  as  soon  as  possible,  and  no  later  than  four  months  from  the  i 
receipt  of  a  proper  report  (Section  5(2)  and  (3) ). 

Effect  of  the  Claim 

7.  (1)  On  the  receipt  of  a  written  declaration  of  an  unlimited  claim,  all  rights 
in  the  service  invention  shall  pass  to  the  employer. 

(2)  On  the  receipt  of  a  written  declaration  of  a  limited  claim,  a  non-exclusive 
right  to  use  the  service  invention  shall  pass  to  the  employer.  Should  an  employer's 
right  of  use  unreasonably  impede  an  employee's  further  exploitation  of  his  inven- 
tion, the  employee  may  request  that,  within  a  period  of  two  months,  his  em- 
ployer either  make  an  unlimited  claim  to  the  service  invention  or  release  it  to 
the  employee. 

(3)  Dispositions  of  a  service  invention  made  by  an  employee  before  his  em- 
ployer has  declared  a  claim,  shall  have  no  effect  on  his  employer,  insofar  as  the 
employer's  rights  are  concerned. 

Service  Inventions  Becoming  Free 

8.  ( 1 )  A  service  invention  shall  become  free :  ^ 

(i)  where  the  employer  releases  it  by  a  written  statement ; 
(ii)   where  the  employer  makes  a  limited  claim  to  it,  subject  to  the  em- 
ployer's right  to  use  the  invention  in  accordance  with  Section  7(2)  ; 

(iii)  where  the  employer  has  not  made  a  claim  to  it  within  four  months 

upon   receiving  a  proper  invention   report,   Section  5(2)    and    (3)    or,  for 

cases  falling  under  Section  7(2),  within  two  months  of  the  request  filed  by 

his  employee. 

(2)   The  employee  may  dispose  of  a  service  invention  that  has  become  free 

and  the  restrictions  in  Sections  18  and  19  shall  not  apply. 

Compensation  for  an  Unlimited  Claim 

9.  (1)  The  employee  shall  have  a  right  to  reasonable  compensation  as  against 
his  employer,  as  soon  as  the  employer  has  made  a  limited  claim  to  a  service 
invention. 

(2)  In  assessing  compensation,  due  consideration  shall  in  particular  be  given 
to  the  commercial  applicability  of  the  service  invention,  the  duties  and  position 
of  the  employee  in  the  enterprise,  and  the  enterprise's  contribution  to  the 
invention. 

Compensation  for  a  Limited  Claim 

10.  (1)  The  employee  shall  have  a  right  to  reasonable  compensation  as  against 
his  amployer,  as  soon  as  the  employer  has  made  a  limited  claim  to  a  service 
invention  and  has  used  it.  Section  9(2)  shall  apply  mutatis  mutandis. 

(2)  After  having  stated  a  claim  to  a  service  invention,  an  employer  may  not, 
in  dealing  with  his  employee,  contest  the  invention's  eligibility,  at  the  time  of 
the  claim,  for  industrial  property  protection  unless  a  decision  to  this  effect  has    i 
been  rendered  by  the  Patent  Office  or  a  court  of  law.  The  employee's  right  to     I 
such  compensation  as  becomes  payable  before  the  decision  has  force  of  law  shall 
not  be  affected  thereby. 

Directives  Governing  Compensation  Payments 

11.  After  hearing  leading  organizations  representing  employers  and  employees 
(in  accordance  with  Section  10a  of  the  Law  on  Collective  Bargaining  Agree- 
ments), the  Federal  Minister  of  Labor  shall  issue  Directives  for  assessing 
compensation.^ 

1  These  Directives  were  issued  on  July  20,  1959,  for  employees  in  private  employment : 
on  December  1,  1960,  for  employees  in  public  service.  See  page  233  below. 
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Ascertaining  or  Fixing  Compensation 

12.  (1)  The  nature  and  amount  of  compensation  shall  be  established  by  agree- 
ment between  the  employer  and  the  employee  within  a  reasonable  time  after 
the  claim  to  a  service  invention. 

(2)  Where  two  or  more  employees  have  contributed  to  a  service  invention, 
compensation  shall  be  determined  separately  for  each  of  them.  The  employer 
must  notify  the  employees  of  the  total  amount  of  compensation  awarded  and  of 
the  share  assigned  to  each  inventor. 

(3)  Where  no  compensation  agreement  is  concluded  within  a  reasonable 
time  after  a  claim  to  a  service  invention  was  made,  the  employer  shall  fix  the 
amount  of  compensation,  giving  his  reasons  in  writing  to  the  employee,  and 
shall  pay  in  accordance  with  his  settlement.  For  unlimited  claims  to  a  service 
invention,  compensation  must  be  fixed  within  three  months  from  the  grant  of 
the  industrial  property  protection :  for  limited  claims,  it  must  be  fixed  within 
three  months  from  when  the  invention  began  to  be  used. 

(4)  An  employee  who  disagrees  with  the  settlement  may  object  thereto  in 
writing  within  two  months.  If  he  does  not  object,  the  settlement  shall  be  bind- 
ing upon  both  parties. 

(5)  Where  two  or  more  employees  have  contributed  to  the  service  invention, 
the  settlement  shall  not  bind  any  of  them  if  one  of  them  objects  on  the  ground 
that  his  contribution  to  the  service  invention  has  been  incorrectly  determined. 
In  this  case,  the  employer  may  make  a  new  compensation  settlement  for  all 
parties. 

(6)  Both  the  employer  and  the  employee  may  require  the  other  to  consent  to 
a  different  compensation  arrangement,  if  a  substantial  change  has  occurred 
in  the  circumstances  essential  to  ascertaining  or  fixing  the  compensation.  A 
refund  of  compensation  payments  already  received  may  not  be  requested.  Sub- 
sections (1)  to  (5)  shall  not  be  applicable. 

Application  for  Domestic  Industrial  Property  Protection 

13.  (1)  An  employer  shall  be  under  a  duty — and  he  shall  be  solely  entitled — 
to  apply  for  domestic  industrial  property  protection  for  a  service  invention 
reported  to  him.  Where  the  invention  is  capable  of  patent  protection,  he  shall 
apply  for  a  patent  unless,  on  an  evaluation  of  the  industrial  applicability  of  the 
service  invention,  protection  as  a  utility  model  appears  more  appropriate.  The 
application  shall  be  filed  without  delay. 

(2)  An  employer's  obligation  to  file  such  an  application  shall  terminate: 
(i)  where  the  service  invention  has  become  free  (Section  8(1) )  ; 

(ii)  where  the  employee  has  agreed  that  no  application  is  to  be  filed: 
(iii)  where  the  conditions  contained  in  Section  17  are  present. 

(3)  Where,  after  making  an  unlimited  claim  to  a  service  invention,  an  em- 
ployer does  not  comply  with  his  duty  to  apply  for  industrial  property  protec- 
tion and  also  fails  to  do  so  within  a  reasonable  additional  period  fixed  by  the 
employee,  the  employee  may  file  an  industrial  property  application  for  the 
service  invention  in  the  employer's  name  and  at  the  employer's  expense. 

(4)  Where  a  service  invention  has  become  free,  only  the  employee  shall  be 
entitled  to  apply  for  industrial  property  protection  therefor.  Should  his  em- 
ployer already  have  applied  for  industrial  property  protection  for  the  service 
invention,  his  rights  resulting  from  such  application  shall  pass  to  the  employee. 

Application  for  Industrial  Property  Protection  Abroad 

14.  (1)  After  making  an  unlimited  claim  to  a  service  invention,  an  employer 
shall  also  be  entitled  for  industrial  property  protection  abroad. 

(2)  For  foreign  countries  in  which  an  employer  does  not  desire  to  acquire 
industrial  property  rights,  he  shall  release  the  service  invention  to  the  em- 
ployee and  shall,  upon  request,  enable  the  employee  to  acquire  such  rights.  The 
release  must  be  effected  in  suflficient  time  for  the  employee  to  take  advantage 
of  the  priority  dates  under  international  treaties  in  the  field  of  industrial 
property. 

(3)  At  the  time  of  releasing  a  service  invention  under  subsection  (2),  an 
employer  may  reserve  for  himself  a  non-exclusive  right  to  use  the  service  in- 
vention in  the  foreign  countries  concerned,  against  reasonable  compensation, 
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and  may  require  the  employee,  also  against  reasonable  comi^ensation,  to  respect 
the  employer's  obligations  arising  from  contracts  existing  at  the  time  of  the 
invention's  release,  while  the  employee  is  exploiting  the  service  invention  re- 
leased to  him. 

Mutual  Rights  and  Duties  in  Acquiring  Industrial  Property  Protection 

15.  (1)  Upon  filing  an  industrial  property  application  for  a  service  invention, 
an  employer  must  give  his  employee  copies  of  the  application  documents.  He 
must  keep  his  employee  informed  of  the  progress  of  the  application  procedure 
and,  if  requested,  must  allow  him  to  inspect  the  correspondence. 

(2)  If  requested  to  do  so,  the  employee  must  assist  his  employer  in  acquiring 
the  industrial  property  rights  and  shall  be  obliged  to  make  the  necessary 
statements. 

Abandoning  Industrial  Property  Applications  or  Granted  Industrial  Property 

Rights 

16.  (1)  Where  an  employer,  before  fully  meeting  his  employee's  demand  for 
reasonable  compensation,  intends  to  stop  prosecuting  an  industrial  property 
application  for  a  service  invention,  or  to  surrender  an  issued  grant  or  registra- 
tion, he  must  inform  his  employee  accordingly  and,  at  the  employee's  request 
and  expense,  must  assign  the  rights  to  him  and  turn  over  to  him  any  documents 
necessary  to  maintain  the  rights. 

(2)  An  employe  shall  be  entitled  to  surrender  an  issued  grant,  if  his  em- 
ployee does  not  request  assignment  thereof  within  three  months  from  receipt 
of  the  communication  made  to  the  employee. 

(3)  At  the  time  of  making  the  communication  provided  for  in  subsection  (1), 
the  employer  may  reserve  for  himself,  against  payment  of  reasonable  compen- 
sation, a  non-exclusive  right  to  use  the  service  invention. 

Trade  Secrets 

17.  (1)  Where  the  legitimate  interests  of  the  enterprise  require  that  a  service 
invention  reported  to  him  should  not  be  disclosed,  the  employer  may  refrain 
from  applying  for  industrial  property  protection,  provided  that  he  acknowl- 
edges to  the  employee  that  the  service  invention  is  capable  of  protection. 

(2)  If  an  employer  does  not  acknowledge  that  a  service  invention  is  capable 
of  protection,  he  need  not  apply  for  industrial  property  protection  if  he  requests 
the  Arbitration  Board  (Section  29)  to  seek  an  agreement  on  the  service  in- 
vention's eligibility  for  protection.^ 

(3)  In  fixing  the  compensation  for  an  invention  under  subsection  (1),  ac- 
count must  also  be  taken  of  the  economic  disadvantages  that  result  for  the 
employee  due  to  the  fact  that  industrial  property  protection  has  not  been 
accorded  to  the  service  invention. 

2.    FREE   INVENTIONS 

Duty  to  Notify 

18.  (1)  An  employee  who  has  made  a  free  invention  during  the  term  of  an 
employment  contract  shall  notify  his  employer  in  writing  thereof  without  delay. 
He  shall  give  the  employer  all  the  details — concerning  the  invention  and,  if 
necessary,  concerning  its  realization — which  the  employer  may  need  in  order 
to  judge  whether  it  is  in  fact  a  free  invention. 

(2)  Where  the  employer  does  not  contest  that  the  invention  notified  to  him 
is  a  free  invention,  by  written  declaration  to  the  employee  within  three  months 
of  the  notification,  he  may  no  longer  claim  the  invention  as  a  service  invention. 

(3)  There  shall  be  no  obligation  to  notify  the  employer  of  a  free  invention  if 
the  invention  is  obviously  not  capable  of  being  used  in  the  employer's  enterprise. 

2  Text  changed  In  accordance  with  Section  5  of  the  Law  Amending  the  Patent  Law,  Trade- 
mark Law,  and  other  Laws,  of  September  4,  1968,  effective  October  1,  1968. 
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Duty  to  Offer 

19.  (1)  Before  exploiting  a  free  invention  further  during  the  term  of  his 
employment  contract,  an  employee  must  offer  his  employer  at  least  a  non- 
exclusive right  to  use  the  invention  on  reasonable  terms,  if  the  invention  falls 
within  the  range  of  the  actual  or  planned  activities  of  the  employer's  enter- 
prise at  the  time  the  offer  is  made.  Such  offer  may  be  submitted  together  with 
the  notification  required  by  Section  18. 

(2)  Where  the  employer  does  not  accept  the  offer  within  three  months,  his 
prerogative  shall  lapse. 

(3)  Where  the  employer  states  within  the  time  provided  by  subsection  (2) 
that  he  intends  to  acquire  the  rights  offered  to  him,  but  claims  that  the  terms 
offered  to  him  are  not  reasonable,  the  court  shall  determine  the  terms  upon  a 
declaratory  action  by  the  employer  or  employee. 

(4)  The  employer  or  the  employee  may  request  a  new  determination  of  the 
terms,  if  the  circumstances  essential  to  the  terms  agreed  or  fixed  have  changed 
substantially. 

3.    TECHNICAL   IMPROVEMENT  PROPOSALS 

20.  (1)  For  technical  improvement  proposals  which  afford  the  employer  an 
advantaged  position  similar  to  that  obtained  from  an  industrial  property  right, 
an  employee  shall  be  entitled  to  reasonable  compensation  from  his  employer  as 
soon  as  the  latter  exploits  the  proposal.  Sections  9  and  12  shall  apply  mutatis 
mutandis. 

(2)  In  all  other  cases,  technical  improvement  proposals  shall  be  regulated  by 
collective  agreements  or  single-plant  bargaining. 

4.    COMMON    PROVISIONS 

Inventors'  Consultants 

21.  (1)  One  or  more  inventors'  consultants  may  be  appointed  in  an  enterprise 
by  agreement  between  the  employer  and  the  works  council. 

(2)  The  inventors'  consultants  shall  have  the  task  of  helping  employees  draft 
the  invention  report  (Section  5)  or  the  notification  of  an  invention  (Section  18) 
and,  at  the  request  of  the  employer  and  employee,  of  participating  in  the  determi- 
nation of  reasonable  compensation. 

Mandatory  Applicability  (Unabdingbarkeit) 

22.  The  provisions  of  this  Law  may  not  be  modified  by  contract  to  the  detriment 
of  the  employee.  Agreements  shall  however  be  permissible  concerning  service  in- 
ventions after  they  have  been  reported  and  concerning  free  inventions  and  techni- 
cal improvement  proposals  (Section  20(1)  after  their  notification. 

Inequitable  Agreements 

23.  (1)  Agreements  concerning  service  inventions,  free  inventions,  or  technical 
improvement  proposals  ( Section  20  ( 1 ) )  permitted  by  this  Law,  shall  be  null  and 
void  to  the  extent  that  they  are  manifestly  inequitable.  This  provision  shall  apply 
also  to  compensation  settlements  (Section  12(4) ). 

(2)  The  employer  and  employee  may  invoke  the  inequity  of  an  agreement  or 
compensation  settlement  only  if  they  do  so,  by  written  statement  addressed  to 
the  other  party,  within  six  months  following  termination  of  he  employment 
contract. 

Duty  of  Secrecy 

24.  (1)  An  employer  must  maintain  secrecy  concerning  an  employee's  invention 
that  has  been  reported  or  notified  to  him,  as  long  as  required  by  the  legitimate  in- 
terests of  the  employee. 

(2)  An  employee  must  keep  a  service  invention  secret  as  long  as  it  has  not  be- 
come free  ( Section  8(1)). 

(3)  Other  persons  who  have  had  knowledge  of  an  invention  on  the  basis  of  this 
Law  may  neither  utilize  their  knowledge  nor  make  it  public. 
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Duties  Arising  from  Employment 

25.  Other  duties  arising  for  the  employer  and  employee  under  their  employment 
relationship  shall  not  be  affected  by  this  Law  unless  the  position  is  otherwise,  due 
to  the  fact  that  an  invention  has  become  free  ( Section  8(1)). 

Termination  of  Employment 

26.  The  rights  and  duties  arising  from  this  Law  shall  not  be  affected  by  termi- 
nation of  the  employment  relationship. 

Bankruptcy 

27.  (1)  Where  bankruptcy  proceedings  are  instituted  against  an  employer,  the 
employee  shall  have  a  pre-emptive  right  to  his  own  service  inventions  to  which 
the  employer  has  made  an  unlimited  claim,  provided  the  trustee  in  bankruptcy  of 
the  estate  disposes  of  them  indei^endently  of  the  enterprise. 

(2)  Claims  by  an  employee  to  compensation  or  the  employer's  unlimited  claim 
to  a  service  invention  (Section  9),  for  his  right  to  use  the  invention  (Sections  10, 
14(3),  16(3)  and  19).  or  for  his  exploitation  of  a  technical  improvement  proposal 
(Section  20(1) )  shall  rank,  in  bankruptcy  proceedings  against  the  employer,  be- 
low the  debts  set  forth  in  Section  01  (i)  of  the  Bankruptcy  Rules  but  above  all 
other  debts.  If  there  are  two  or  more  such  debts,  they  shall  be  paid  propor- 
tionately. 

5.    ARBITRATION    PROCEEDINGS 

Amicahlc  Settlement  Procedure 

28.  In  all  disputes  between  employer  and  employee  arising  as  a  result  of  this 
Law,  petition  may  be  made  at  any  time  to  the  Arbitration  Board.  The  Arbitration 
Board  shall  seek  an  amicable  settlement. 

Establishment  of  the  Arbitration  Board 

29.  (1)  The  Arbitration  Board  shall  be  established  within  the  Patent  Office. 
(2)  The  Arbitration  Board  may  meet  outside  its  permanent  seat. 

Membership  of  the  Arbitration  Board 

30.  (1)  The  Arbitration  Board  shall  consist  of  one  chairman  or  his  alternate 
and  two  assessors  (Bcisitzer). 

(2)  The  chairman  and  his  alternate  shall  possess  the  qualifications  required  for 
judicial  office  under  the  Law  on  the  Judiciary."  They  shall  be  appointed  by  the 
Federal  Minister  of  Justice  for  one  year  at  the  beginning  of  each  calendar  year.* 

(3)  The  assessors  shall  possess  special  knowledge  in  the  technical  field  to  which 
the  invention  or  technical  improvement  proposal  applies.  They  shall  be  appointed 
by  the  President  of  the  Patent  Office,  separately  for  each  case,  from  among  the 
staff  members  or  assistant  members  (Hilfsmitglieder)  of  the  Patent  Office. 

(4)  At  the  request  of  a  party,  the  Arbitration  Board  shall  include  two  other 
assessors,  one  chosen  from  employers  and  the  other  from  employees.  They  shall 
be  appointed  by  the  President  of  the  Patent  Office,  separately  for  each  case,  from 
lists  of  proposed  names.  The  lists  may  be  put  forward  by  the  leading  organiza- 
tions referred  to  in  Section  11  and  also  by  trade  unions  and  independent  em- 
ployees' associations  formed  for  social  and  professional  purposes  which  are  not 
affiliated  to  any  of  the  leading  organizations,  where  the  members  of  such  unions 
or  associations  include  a  substantial  number  of  employees  from  w^hom  an  inven- 
tive contribution  may  be  expected  due  to  the  kind  of  work  they  are  performing 
in  the  enterprise. 

(5)  The  President  of  the  Patent  Office  shall  appoint  an  assessor  under  sub- 
section (4)  from  the  list  of  names  put  forward  by  the  organization  to  which 
the  party  concerned  belongs,  where  the  party  states,  before  the  members  of  the 
Board  are  appointed,  that  he  is  a  member  of  that  organization. 

3  Now :  German  Law  relating  to  Judges  {Deutsches  Richtergesetz)  of  September  8,  1961 
(Bundesgesetzhlatt,  I,  p.  1665). 

*  Worded  in  accordance  wdth  Section  5(6)  of  the  Sixth  Law  Amending  the  Industrial 
Property  Regulations  and  Adding  Provisional  Rules  thereto,  of  March  23,  1961. 
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(6)  The  Arbitration  Board  shall  be  under  the  supervision  of  its  chairman; 
the  chairman  shall  be  under  the  supervision  of  the  Federal  Minister  of  Justice/ 

Appeals  to  the  ArMtration  Board 

31.  (1)  Appeals  to  the  Arbitration  Board  shall  be  made  by  petition  in  writing. 
The  petition  shall  be  lodged  in  duplicate.  It  shall  contain  a  brief  statement  of 
the  facts  and  the  name  and  address  of  the  other  party. 

(2)  The  chairman  of  the  Arbitration  Board  shall  transmit  the  petition  to 
the  other  party,  inviting  him  to  comment  in  writing  on  the  petition  within  a 
fixed  period. 

Requests  for  Enlargement  of  the  ArMtration  Board 

32.  A  request  for  the  enlargement  of  the  Arbitration  Board  shall  be  submitted 
by  the  party  appealing  to  the  Arbitration  Board  at  the  time  of  lodging  the 
petition  (Section  31(1))  and  by  the  other  party  within  two  weeks  from  the 
transmittal  of  the  petition  to  him  ( Section  31  (2 ) ) . 

Proceedings  before  the  Arbitration  Board 

33.  (1)  Sections  1032(1),  1035  and  1036  of  the  Civil  Procedure  Code  shall  apply 
mutatis  mutandis  to  proceedings  before  the  Arbitration  Board.  Section  1034(1) 
of  the  Civil  Procedure  Code  shall  apply  mutatis  mutandis,  save  that  the  Arbitra- 
tion Board  may  not  exclude  patent  attorneys  (Patcntanwdlte) ,  holders  of  a 
certificate  of  representation  {Erlauhnisschcininhabcr,  Section  3  of  the  Second 
Law  Amending  the  Industrial  Property  Regulations  and  Adding  Provisional 
Rules  thereto,  of  July  2,  1949),  and  representatives  of  associations  falling  under 
Section  11  of  the  Law  on  Labor  Courts. 

(2)  In  all  other  cases,  the  xlrbitration  Board  shall  decide  on  its  own  procedure. 

Settlement  Proposals  of  the  ArMtration  Board 

34.  (1)  The  Arbitration  Board  shall  take  its  decisions  by  a  majority  vote. 
Section  916(2)  of  the  Law  on  the  Judiciary  shall  be  applicable. 

(2)  The  Arbitration  Board  must  provide  the  parties  with  a  settlement  pro- 
posal. The  proposal  shall  be  reasoned  and  signed  by  all  the  Board  members. 
The  proposal  must  also  mention  the  possibility  of  objection  and  the  consequences 
of  failure  to  object  within  the  period  prescribed.  The  proposal  shall  be  notified 
to  the  parties. 

(3)  A  settlement  proposal  shall  be  deemed  to  be  accepted  and  an  agreement 
corresponding  to  its  content  shall  be  deemed  to  have  been  made,  unless  an  objec- 
tion in  writing  by  one  of  the  parties  reaches  the  Arbitration  Board  within  one 
month  from  the  notification  of  the  proposal. 

(4)  Where  unavoidable  circumstances  have  prevented  one  of  the  parties  from 
lodging  an  objection  within  the  period  prescribed,  he  shall,  upon  petition,  be 
reinstated.  The  petition  must  be  filed  in  writing  with  the  Arbitration  Board 
within  one  month  from  the  moment  the  impediment  ceased  to  exist.  The  objec- 
tion must  also  be  lodged  within  that  period.  The  petition  for  reinstatement  must 
state  the  facts  relied  upon  and  the  means  of  substantiating  them.  After  one 
year  from  the  notification  of  the  settlement  proposal,  reinstatement  may  no 
longer  be  requested  and  an  objection  may  no  longer  be  lodged. 

(5)  The  Arbitration  Board  shall  decide  on  the  petition  for  reinstatement. 
An  immediate  appeal  against  the  Board's  decision  may  be  lodged  with  the 
Landgericht  ^  having  jurisdiction  in  the  place  of  the  petitioner's  residence,  in 
accordance  with  the  Civil  Procedure  Code. 

Termination  of  ArMtration  Proceedings  Without  Result 

35.  (1)  Proceedings  before  the  Arbitration  Board  shall  terminate  without 
result : 

(i)  where  the  other  party  has  not  submitted  his  comments  within  the 
period  provided  in  Section  31(2)  ; 

(ii)  where  the  other  party  has  refused  to  participate  in  the  proceedings 
before  the  Arbitration  Board  ; 

5  Subsection  added  in  accordance  with  Section  5(6)  of  the  Law  of  March  23,  1961  (see 
footnote  4  above). 

«  A  higher  first  Instance  court  dealing  with  certain  major  civil  and  criminal  cases. 
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(iii)   where  a  written  objection  has  reached  the  Arbitration  Board  within 
the  period  provided  in  Section  34(3). 
(2)   The  chairman  of  the  Arbitration  Board  shall  inform  the  parties  of  the 
termination  of  the  arbitration  proceedings  without  result. 

Costs  of  Arbitration  Proceedings 

36.  Proceedings  before  the  Arbitration  Board  shall  require  no  fees  nor  payment 
of  costs. 

6.   JUDICIAL   PROCEEDINGS 

Requisites  for  Instituting  Proceedings 

37.  (1)  Any  right  or  legal  position  that  is  governed  by  this  Law  may  be 
pleaded  in  judicial  proceedings  only  after  proceedings  have  been  held  before  the 
Arbitration  Board. 

(2)  This  prerequisite  shall  not  be  applicable  : 

(i)  where  the  rights  pleaded  in  the  judicial  proceedings  are  based  upon 
an  agreement  (Section  12,  19,  22  or  34)  or  upon  the  allegation  that  the 
agreement  is  invalid  ;  11 

(ii)  where  six  months  have  passed  since  the  appeal  was  lodged  with  the       m. 
Arbitration  Board ;  itt 

(iii)  where  the  employee  has  left  the  employer's  enteriirise  ; 

(iv)  where  the  parties  have  agreed  to  refrain  from  appealing  to  the 
Arbitration  Board.  Such  agreement  may  only  be  made  after  the  dispute 
(Section  28)  has  occurred.  The  agreement  must  be  in  writing. 

(3)  The  fact  that  both  parties  have  dealt  with  the  substance  of  the  case  orally, 
without  relying  upon  the  absence  of  any  appeal  to  the  Arbitration  Board,  shall  be 
equated  with  an  agreement  under  subsection  (2)  (iv) . 

(4)  The  prior  appeal  to  the  Arbitration  Board  shall  not  be  necessary  in  the 
case  of  an  application  for  an  attachment  order  or  for  a  preliminary  injunction. 

(5)  Judicial  proceedings  following  an  attachment  order  or  a  preliminary  in- 
junction shall  be  admissible,  and  the  restriction  in  subsection  (1)  shall  not  apply, 
where  a  party  has  been  given  a  time  limit  for  instituting  proceedings  under 
Section  926  or  936  of  the  Civil  Procedure  Code. 


Action  for  Reasonable  Compensation 

38.  In  a  dispute  as  to  the  amount  of  compensation,  an  action  may  be  brought 
for  the  payment  of  a  reasonable  amount  to  be  fixed  by  the  court. 

Jurisdiction 

39.  (1)  For  all  disputes  concerning  employees'  inventions,  exclusive  jurisdiction 
shall,  irrespective  of  the  value  in  dispute,  rest  with  the  courts  having  jurisdiction 
in  patent  litigation  (Section  51,  Patent  Law).  The  provisions  governing  procedure 
in  patent  litigation  shall  apply.  Section  111  (1)  and  (2)  of  the  Law  on  Court 
Costs  shall  not  apply.' 

(2)  Disputes  relating  solely  to  claims  for  the  payment  of  ascertained  or  fixed 
compensation  for  an  invention  are  exempted  from  the  application  of  subsection 
(1). 

Chapter  III — Inventions  and  Technical  Improvement  Proposals  Made  by 
Employees  in  Public  Service,  Civil  Servants  and  Members  of  the  Armed 
Forces 

Employees  in  Public  Service 

40.  Invention  and  technical  improvement  proposals  made  by  employees  in  enter- 
prises and  oflSces  of  the  Federal  Government  and  state  governments,  community 
authorities  and  other  public  corporations,  corporate  bodies  and  endowed  institu- 
tions shall  be  governed  by  the  provisions  relating  to  employees  in  private  employ- 
ment— with  the  following  provisos  : 

(i)  instead  of  making  a  claim  to  the  service  invention,  the  employer  may 
claim  a  reasonable  share  in  the  proceeds  arising  from  the  service  invention 


4 


■^  Text  changed  in  accordance  with  the  revision  of  the  Law  on  Court  Costs,  of  June 
27, 1970. 
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if  this  has  been  agreed  beforehand.  The  amount  of  the  employer's  share  may 
be  the  subject  of  prior  binding  agreements.  In  the  absence  of  agreement  on 
the  amount  of  the  share,  the  amount  shall  be  fixed  by  the  employer.  Section 
12  (3)  to  (6)  shall  apply  mutatis  mutandis; 

(ii)  the  regulation  of  technical  improvement  proposals  under  Section  20(2) 
may  also  be  made  in  a  service  agreement ;  clauses  enabling  a  provision  form- 
ing part  of  a  service  agreement  to  be  replaced  by  decision  of  a  higher  au- 
thority (Dienststellc)  or  other  office  shall  not  be  enforceable; 

(iii)  restriction  on  the  ways  of  exploiting  a  service  invention  may  be  im- 
posed on  an  employee,  in  the  public  interest,  under  a  general  order  issued  by 
the  competent  supreme  authority  {ol)erste  Dicnstbchorde)  ; 

(iv)  the  Federal  Government  and  the  state  governments  shall  also  be  en- 
titled to  put  forward  lists  of  names  for  the  employer  assessors  (Section 
30(4));  .      ^. 

(v)  to  the  extent  that  public  authorities  have  set  up  their  own  arbitration 
boards  to  deal  with  disputes  under  this  Law,  Sections  29  to  32  shall  not 
apply. 

Civil  Servants  and  Members  of  the  Armed  Forces 

41.  The  provisions  relating  to  employees  in  public  service  shall  apply  mutatis 
mutandis  to  inventions  and  technical  improvement  proposals  made  by  civil  serv- 
ants and  members  of  the  armed  forces. 

Special  Provisions  for  Inventions  Made  by  Teachers  and  Assistants  at 

Universities 

42.  (1)  In  derogation  from  Sections  40  and  41,  inventions  made  by  professors, 
lectures  and  scientific  assistants,  in  their  capacity  as  such,  at  universities  and 
higher  schools  of  science  shall  be  free  invention.  Sections  18,  19  and  22  shall  not 
be  applicable. 

(2)  Where  the  employer  made  available  special  resources  for  the  research 
work  that  led  to  the  invention,  the  persons  mentioned  in  subsection  (1)  shall 
notify  him  in  writing  of  the  exploitation  of  the  invention  and  shall,  upon  his 
request,  specify  the  kind  of  exploitation  and  the  amount  of  proceeds  achieved. 
Within  three  months  of  such  written  notification,  the  employer  may  demand  a 
reasonable  share  of  the  proceeds  from  the  invention.  The  amount  of  this  share 
shall  not  exceed  the  value  of  the  resources  made  available. 

Chapter  IV — Transitional  and  Final  Provisions 

Inventions  and  Technical  Improvement  Proposals  Made  Prior  to  Entry  Into 

Force  of  this  Law 

43.  (1)  As  from  the  date  of  its  entry  into  force,  this  Law  shall  apply  to 
patentable  employees'  inventions  made  since  July  21,  1942  and  before  the  effective 
date  of  this  Law,  save  that  the  provisions  of  the  earlier  law  shall  still  apply  to 
the  claims  to  such  inventions. 

(2)  This  provision  shall  also  apply  to  patentable  employees'  inventions  made 
before  July  22,  1942,  where  the  conditions  of  Section  13(1),  second  sentence  of 
the  Implementing  Regulations  to  the  Rules  on  Inventions  of  Workers,  of  March 
20,  1943  (Reichsgesetzblatt,  I,  p.  257)  are  satisfied  and  where  the  declara- 
tion provided  for  therein  relating  to  unsatisfactory  handling  of  compensation 
had  not  been  made  by  the  time  this  Law  entered  into  force.  Such  declaration  shall 
be  made  with  the  Arbitration  Board  (Section  29) .  The  declaration  may  no  longer 
be  made  if  the  patent  granted  for  that  invention  has  expired.  The  second  and 
third  sentences  of  this  subsection  shall  not  be  applicable  where  judicial  proceed- 
ings relating  to  a  demand  for  reasonable  compensation  had  already  been  insti- 
tuted by  the  effective  date  of  this  Law. 

(3)  In  the  case  of  inventions  that  may  only  be  protected  as  utility  models, 
made  since  July  21,  1942  and  before  the  effective  date  of  this  Law,  only  the 
provisions  governing  arbitration  proceedings  and  judicial  proceedings  (Sections 
28  to  39)  shall  apply.  In  all  other  cases,  the  provisions  of  the  earlier  law  shall 
still  be  applicable. 

(4)  Section  20(1)  shall  not  apply  to  technical  improvement  proposals  where 
exploitation  had  begun  before  the  effective  date  of  this  Law. 
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Pending  Proceedings 

44.  For  proceedings  pending  on  the  effective  date  of  this  Law,  the  courts 
having  jurisdiction  under  the  provisions  of  the  earlier  hiw  shall  continue  to 
have  jurisdiction. 

Implementing  Provisimis 

45.  In  consultation  with  the  Federal  Minister  of  Labor,  the  Federal  Minister 
of  Justice  may  issue  the  necessary  regulations  for  the  enlargement  of  the 
Arbitration  Boards  (Section  30  (4)  and  (5)).  In  particular,  he  may  specify: 

(i)  the  personal  qualifications  needed  by  persons  put  forward  as  em- 
ployer or  employee  assessors ; 

(ii)  the  mode  of  remuneration  of  the  assessors  appointed  from  the  lists 
of  proposed  names. 

Provisions  Repealed 

46.  Upon  entry  into  force  of  this  Law,  the  following  provisions  are  repealed 
to  the  extent  that  they  are  still  in  force  : 

(i)  the  Regulations  concerning  the  Treatment  of  Inventions  by  Workers, 
of  July  12, 1942  (Rcichsgesctzblatt,  I,  p.  466)  ; 

(ii)  the  Implementing  Regulations  to  the  Rules  on  Inventions  of  Workers, 
of  March  20, 1943  {Reichsgcsetzblatt,  I,  p.  257) . 

Special  Provisions  for  Berlin 

47.  (1)  This  Law  shall  apply,  on  the  basis  of  Section  13(1)  of  the  Third 
Transitional  Law  of  January  4,  1952  {Bundesgesetzhlatt,  I,  p.  1),  to  Land  Berlin. 
Regulations  issued  under  this  Law  shall  apply,  on  the  basis  of  Section  14  of 
the  Third  Transitional  Law,**  to  Latid  Berlin. 

(2)  The  Federal  Minister  of  Justice  may  set  up  another  arbitration  board  in 
the  Berlin  Branch  of  the  Patent  Otfice."  This  arbitration  board  shall  have  ex- 
clusive jurisdiction  where  the  employee's  place  of  work  is  in  Land  Berlin;  it 
shall  also  have  jurisdiction  where  the  employee's  place  of  work  is  in  the  States 
of  Bremen,  Hamburg,  or  Schleswig-Holstein,  or  in  the  Obcrlandesgericht  ^'^  of 
Braunschweig,  or  Celle  in  the  State  of  Lower  Saxvony,  and  where — at  the  time 
of  petition  to  the  Arbitration  Board  (Section  31) — one  party,  with  the  written 
consent  of  the  other,  requests  that  the  arbitration  proceedings  take  place  in  the 
Berlin  Branch  of  the  Patent  Office. 

(3)  In  consultation  with  the  Senator  for  Justice  of  Land  Berlin,  the  President 
of  the  Patent  Office  may  also  appoint  officials  and  employees  of  Land  Berlin  as 
assessors  under  Section  30(3).  They  shall  act  in  an  honorary  capacity. 

(4)  Only  persons  domiciled  in  Land  Berlin  may  be  appointed  as  employer  or 
employee  assessors  (Section  30(4) ). 

(5)  The  President  of  the  Patent  Office  may  delegate  to  the  head  of  the  Berlin 
Branch  of  the  Patent  Office  his  power  to  appoint  assessors. 

48.  (Repealed)^ 

Entry  into  Force 

49.  This  Law  shall  enter  into  force  on  October  1, 1957. 

II 

DiEECTIVES  ON  THE  COMPENSATION  To  BE  PAID  FOE  EMPLOYEES'  INVENTIONS  MADE 

IN  Pbivate  Employment 

(of  July  20,  1959)* 

CONTENTS 

Directive 
Introduction 1  and    2 


»  See  the  First  Regulations  Implementing  the  Law  on  Employees'  Inventions,  of  Octo- 
ber 1,  1957. 

8  Established  under  the  First  Regulations  Implementing  the  Law  on  Employees'  Inven- 
tions, of  October  1,  1957. 

i»  District  court  of  appeal. 

11  Repealed  by  Section  1(1)  of  the  Law  Establishing  the  Legal  System  of  the  Federal  Re- 
public of  Germany  in  the  Saarland,  of  June  30,  1959. 

•Under  a  directive  of  December  1,  1960,  these  Directives  became  applicable,  mutatis 
mutandis,  to  employees  in  public  service,  civil  servants  and  members  of  the  armed  forces. 
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2.  Establishing  the  Invention  Value  by  the  License  Analogy 6  to  11 

3.  Establishing  the  Invention  Value  on  the  Basis  of  the  Measur- 

able Benefit  to  the  Enterprise 12 

4.  Estimation  of  the  Invention  Value 13 

II.  License  Contracts  ;  Contracts  of  Sale  and  Exchange 14  to  17 

IIL  Defensive  Patents 18 

IV.   Interrelated  Industrial  Property  Rights 19 

V.  Unexploited   Inventions 20 

1.  Reserve   and    Improvement   Patents 21 

2.  Unexploitable     Inventions 22 

3.  Inventions  whose  Exploitability  is  still  Undetermined 23 

4.  Inventions  that  are  Capable  of  Industrial  Exploitation  but  are 

not  Worked  or  Incompletely  Worked 24 

VI.   Special  Cases 

1.  Limited   Claims 25 

2.  Sales  Abroad  ;  Industrial  Property  Rights  Abroad 2i6 

3.  Trade  ,  Secrets 27 

B.  Inventions  that  may  be  Protected  as  Utility  Models 28 

C.  Technical   Improvement   Proposals 29 

Part  II — Participation  Factor  3o 

(a)  Posing  the  Problem 31 

(b)  Solving  the  Problem 32 

(c)  Duties  and  Position  of  the  Employee  in  the  Enterprise 33  to  36 

Table   37 

Absence  of  Compensation 38 

Part  III — Calculating  the  Compensation  Payment 

I.  The    Equation 39 

XL  The  Mode  of  Compensation  Payment 40  and  41 

III.  Period  to  Serve  as  Basis  for  Calculating  Compensation  Payments 42  and  43 

Introduction 

1.  These  Directives  are  intended  to  assist  in  establishing  the  reasonable  com- 
pensation to  which  an  employee  is  entitled  for  service  inventions  to  which  an 
unlimited  or  a  Umited  claim  has  been  made  (see  Sections  9(1)  and  10(1)  of 
the  Law)  and  for  technical  improvement  proposals  (Section  20(1)  of  the  Law). 
The  Directives  are  not  mandatory  but  contain  recommendations  for  such  com- 
pensations. If  in  a  given  case  existing  practice  in  an  enterprise  is  more  favorable 
to  the  employee,  the  Directives  are  not  to  be  applied  to  his  disadvantage. 

2.  In  accordance  with  Section  9(2)  of  the  Law,  the  following  in  particular 
are  significant  in  assessing  compensation :  the  commercial  apphcability  of  the 
service  invention,  the  duties  and  position  of  the  employee  within  the  enterprise, 
and  the  enterprise's  contribution  to  the  invention  concerned.  As  a  rule,  therefore, 
in  order  to  ascertain  the  compensation,  the  commercial  applicability  of  the  inven- 
tion will  first  be  determined.  Part  I  of  these  Directives  considers  the  notion  of 
the  commercial  applicability  of  an  invention  (subsequently  referred  to  as  the 
invention  value).  Since  free  inventions  are  not  concerned  here  but  inventions 
either  arising  from  an  employee's  duties  in  his  enterprise  or  substantially  based 
upon  experience  or  activities  there,  a  deduction  is  necessary  which  will  take  into 
account  the  duties  and  position  of  the  employee  in  his  enterprise  as  well  as  the 
enterprise's  contribution  to  the  invention.  This  deduction  is  considered  in  Part 
II  of  these  Directives.  The  employee's  share  in  the  invention  value,  arrived  at 
after  the  deduction  has  been  made,  is  expressed  as  the  participation  factor, 
given  as  a  percentage.  Part  III  of  these  Directives  deals  with  the  mathematical 
calculation  of  comi)ensation,  the  mode  of  compensation  payment  and  the  period 
which  is  to  serve  as  the  basis  for  calculating  compensation  payments. 

When  compensation  is  being  calculated,  it  is  necessary  to  ensure  in  each  case 
that  the  same  factor  entailing  an  increase  or  decrease  of  the  payment  is  con- 
sidered only  once. 

These  Directives  have  been  numbered  to  simplify  citation. 

Part  I — Invention  Value 

A.    PATENTABLE  INVENTIONS 

/.  Inventions  Worked  in  the  En  tei'prise 
1.  General 

3.  As  a  rule,  the  invention  value  assigned  to  inventions  worked  in  the  enter- 
prise can  be  determined  by  three  different  methods  (for  exceptions,  see  Dir.  4)  : 

(a)  EstabUshing  the  invention  value  by  a  license  analogy  (Dir.  6  et  seq.). 
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Under  this  method,  the  invention  value  is  ascertained  on  the  basis  of  the 
royalty  rate  customarily  applied  to  comparable  free  inventions.  The  royalty  rate, 
established  either  as  a  percentage  or  as  a  specific  sum  of  money  per  piece  or 
weight  unit  (see  Dir.  39),  is  correlated  with  a  specific  unit  of  reference  (sales 
volume  or  production).  The  invention  value  is  determined  by  multiplying  the 
unit  of  reference  by  the  royalty  rate. 

(6)  Establishing  the  invention  value  by  reference  to  the  measurable  benefit  to 
the  enterprise  (Dir,  12). 

The  invention  value  can  also  be  determined  by  considering  the  measurable 
benefit  obtained  by  the  enterprise  from  the  use  of  the  invention. 

(c)  Estimation  of  the  invention  value  (Dir.  13).  The  invention  value  can  also 
be  estimated. 

4.  In  addition  to  the  license  analogy  as  provided  in  Directive  3(a),  other  analo 
gies  may  be  applicable  under  certain  circumstances.  Instead  of  an  analogous 
royalty  rate,  an  analogous  purchase  price  might  be  used  as  a  starting  point  in 
cases  where  a  lump-sum  settlement  (see  Dir.  40)  appears  feasible  and  the  pur- 
chase price  customarily  agreed  upon  with  free  inventors  in  comparable  cases  is 
known.  As  far  as  the  suitability  of  the  comparison  and  the  need  to  adapt  the 
purchase  price  to  the  specific  service  invention  are  concerned,  Directive  9  applies 
mutatis  mutandis. 

5.  The  circumstances  of  each  case  will  determine  which  of  the  methods  listed 
under  Directives  3  and  4  should  be  used.  If  the  branch  of  industry  concerned  is 
familiar  with  royalty  rates  or  purchase  prices  customarily  agree<l  upon  for  the 
acquisition  of  a  similar  product  or  process,  the  license  analogy  may  be  used. 

Establishing  the  invention  value  according  to  the  measurable  benefit  to  the 
enterprise  applies  primarily  to  inventions  that  produce  savings,  as  well  as  in- 
ventions directed  to  improvements,  provided  the  improvement  is  not  of  the 
magnitude  that  the  sales  volume  achieved  with  the  improved  object  should  be 
taken  as  the  basis  for  the  evaluation ;  this  methoil  is  also  applical)le  to  inven- 
tions connected  with  products,  machines,  or  devices  used  only  within  the  enter- 
prise and  to  inventions  connected  with  proc-esses  used  only  within  the  enterprise 
and  for  which  the  sales  volume  would  not  provide  a  suflScient  basi.s  for  evalua- 
tion. The  method  for  establishing  the  invention  value  by  reference  to  the  measur- 
able benefit  to  the  enterprise  has  the  disadvantage  that  it  is  often  diflHcult  to 
determine  the  benefit  and  the  calculations  thereof  are  not  easily  reviewed.  In 
many  cases  it  may  indeed  be  possible  to  calculate  the  benefit  resulting  from  the 
achieved  price  reduction  of  the  starting  material,  the  reduced  costs  for  wages, 
for  electricity  or  repairs,  or  from  an  increased  yield.  If  this  method  is  chosen,  it 
should  also  be  borne  in  mind  that  an  employer  might  be  required  to  make  con- 
siderably more  information  available  concerning  the  internal  procedures  of  his 
enterprise — in  accordance  with  his  duty  to  give  information  concerning  his 
accounts  and  to  open  them  to  inspection,  which  may  be  required  of  him  under 
Section  242  of  the  German  Civil  Code — than  would  be  the  case  if  the  invention 
value  were  determined  by  the  license  analogy.  An  estimation  of  the  invention 
value  may  only  be  applied  if  it  is  impossible,  or  possible  only  at  a  dispropor- 
tionately high  cost,  to  determine  the  value  by  using  the  methods  imder  Directive 
3(a),  3(b)  or  4  (e.g.,  for  safety  measures  and  safety  devices  which  are  not  of 
general  application).  It  may  also  be  advisable  to  use  one  calculation  method  to 
check  the  results  obtained  from  the  others. 

2.  Establishing  the  Invention  Value  by  the  License  Analogy 

6.  In  applying  this  method  one  must  examine  the  extent  to  which  a  comparison 
can  be  made.  Attention  should  be  directed  to  whether  and  how  far  agreement  is 
present  in  those  features  that  affect  the  amount  of  royalty  rate.  In  particular, 
consideration  should  be  given  to  the  following :  any  improvement  or  deteriora- 
tion in  relation  to  the  manner  of  operation,  structure,  weight,  space  requirements, 
accuracy  and  plant  safety ;  any  increase  or  decrease  in  production  costs,  par- 
ticularly of  raw  materials  and  man-hours;  any  extension  or  limitation  of  the 
invention's  application ;  whether  the  invention  can  be  incorporated  into  current 
production  without  diflSculty  or  whether  it  requires  changes  in  construction  or  the 
manufacturing  process  and  whether  an  application  can  be  found  immediately 
or  whether  extensive  tests  would  still  be  required ;  projected  sales  increases, 
the  possibility  of  changing  from  piecework  to  serial  production,  additional  or 
more  simplified  possibilities  for  advertising,  and  favorable  pricing.  It  is  also 
necessary  to  examine  the  scope  of  protection  afforded  by  the  industrial  property 
right  covering  the  subject  of  the  invention,  and  whether  possession  of  the  Indus- 
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trial  property  right  provides  technical  and  economic  advantages  to  the  enter- 
prise. Often  a  higher  royalty  rate  may  be  agreed  upon  in  concluding  a  license 
contract  with  a  small  company  than  would  be  the  case  with  a  well-established 
corporation,  since  a  higher  sales  volume  is  generally  expected  from  a  larger 
company.  In  making  this  comparison,  one  should  also  take  into  account  who 
carries  the  costs  for  the  industrial  property  right  in  the  similar  cases  chosen 
for  comparison. 

7.  Making  a  comparison  with  a  royalty  rate  customarily  paid  to  a  free  in- 
ventor, it  is  necessary  to  start  from  the  same  unit  of  reference ;  relevant  units 
of  reference  would  be  sales  volume  or  production.  Another  point  to  be  consid- 
ered is  whether  a  determination  of-  the  sales  volume  used  in  the  analogous  case 
was  based  on  the  invoice  value  of  the  product  as  it  left  the  factory  or  on  an 
internal  accounting  value  for  intermediate  products.  In  calculating  the  invention 
value  by  reference  to  sales  volume  or  production,  one  should  generally  start  with 
the  actual  sales  volume  or  the  actual  production.  Sometimes  one  can  also  start 
from  a  minimum  sales  volume  agreed  upon  or  from  a  sales  increase  obtained 
as  a  result  of  the  invention. 

8.  Where  an  invention  affects  a  device  made  up  of  different  parts,  the  inven- 
tion value  can  be  based  upon  the  value  of  either  the  entire  device  or  only  the 
part  which  influences  the  value.  The  basis  usually  adopted  for  license  contracts 
in  the  branch  of  industry  concerned  and  whether  a  value  is  customarily  assigned 
to  the  patented  part  by  itself  or  only  in  combination  with  the  complete  device 
are  factors  to  be  taken  into  account.  The  answer  will  frequently  depend  upon 
whether  the  use  of  the  invention  has  increased  the  value  of  the  entire  device 
or  of  only  a  portion  of  it. 

9.  If  the  comparison  shows  that  the  service  invention  and  the  free  invention 
used  for  comparison  do  not  correspond  in  all  respects  listed,  then  the  royalty 
rate  must  be  increased  or  decreased  correspondingly.  Nevertheless,  there  is  no 
justification  for  decreasing  a  royalty  rate  on  the  ground  that  a  service  invention 
is  under  consideration ;  this  jwint  is  taken  into  account  only  when  the  partici- 
pation factor  is  determined. 

10.  The  following  general  range  of  percentages  based  on  sales  volumes  is 
intended  as  a  reference  in  determining  a  royalty  rate  suitable  for  a  specific 
branch  of  industry : 

For  the  electrical  industry,  a  royalty  rate  of  one-half  to  5  percent. 

For  the  machine  and  tool  industry,  a  royalty  rate  of  one-third  to  10  percent. 

For  the  chemical  industry,  a  royalty  rate  of  2  to  5  percent. 

For  pharmaceutical  fields,  a  royalty  rate  of  2  to  10  percent. 

11.  In  the  case  of  an  extremely  large  sales  volume — that  is,  one  in  excess  of  a 
million  marks — a  reduction  in  the  royalty  rate,  in  accord  with  general  practice, 
may  be  applied  on  the  basis  of  the  following  inverse  scale;  however,  in  each 
case,  account  must  be  taken  of  whether  and  how  far  such  reductions  in  the  roy- 
alty rate  are  customarily  applied  to  free  inventions  by  the  different  branches  of 
industry : 

For  an  aggregate  sales  volume  of : 

0  to  1  million  marks :  no  reduction  in  the  royalty  rate ; 

1  to  2  million  marks :  20  percent  reduction  in  the  royalty  rate  for  the  sales 
volume  in  excess  of  1  million  marks  ; 

2  to  4  million  marks  :  '^0  percent  reduction  in  the  royalty  rate  for  the  sales 
volume  in  excess  of  2  million  marks  ; 

4  to  10  million  marks :  60  percent  reduction  in  the  royalty  rate  for  the 
sales  volume  in  excess  of  4  million  marks  ; 

10  to  20  million  marks :  65  percent  reduction  in  the  royalty  rate  for  the 
sales  volume  in  excess  of  10  million  marks  ; 

20  to  40  million  marks :  70  percent  reduction  in  the  royalty  rate  for  the 
sales  volume  in  excess  of  20  million  marks. 
Example:  For  a  sales  volume  totaling  5  million  marks,  the  royalty  rate  should 
be  reduced  as  follows : 

For  the  sales  volume  in  excess  of  1  million  by  1  million :  by  20  percent ; 

For  the  sales  volume  in  excess  of  2  million  by  2  million :  by  40  percent. 

For  the  sales  volume  in  excess  of  4  million  by  1  million :  by  60  percent. 

Given  a  royalty  rate  of  5  percent,  the  invention  value  for  a  sales  volume  of  5 

million  marks  would  be  : 

For  the  sales  volume  of  1  million,  equals  5  percent  of  1  million :  50,000 
marks : 
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For  the  sales  volume  of  a  further  million,  equals  4  percent  of  1  million 
40,000  marks; 

For  the  sales  volume  of  a  further  2  million,  equals  3  percent  of  2  million 
60,000  marks; 

For  the  sales  volume  of  a  further  million,  equals  2  percent  of  1  million : 
20,000  marks. 

Invention  value :  170,000  marks. 

3.   Establishing  the  Invention  Value  on  the  Basis  of  the  Measurable  Benefit 

to  the  Enterprise 

12.  The  measurable  benefit  to  the  enterprise  is  understood  to  mean  the  differ- 
ence between  disbursements  and  receipts  obtained  as  a  result  of  the  use  of  the 
invention  (see  Dir.  5  for  the  application  of  this  method).  This  difference  is 
determined  by  balancing  disbursements  and  receipts  in  accordance  with  the 
principles  of  business  administration.  In  this  connection,  the  principle  governing 
pricing  in  the  case  of  contracts  with  the  public  authorities  apply  (see  Ordinance 
PR  No.  30/53  of  November  21,  11)53  on  pricing  government  contracts  and  the 
guidelines  for  calculations  based  on  actual  costs  ^).  Accordingly,  projected  in- 
terest payments  and  calculated  risks,  working  capital  and  possibly  management 
earnings  should  all  be  taken  into  account :  The  amount  thus  calculated  represents 
the  invention  value. 

Disbursements  made  on  behalf  of  the  invention  prior  to  its  completion  are  not 
to  be  subtracted  in  determining  the  invention  value.  Such  disbursements  are 
considered  in  establishing  the  participation  factor  discussed  in  Part  II  of  these 
Directives:  Scale  (c)  in  Directive  34  is  applicable  to  expenditures  for  an  in- 
ventors wages,  and  Scale  (b)  in  Directive  32  applies  to  other  expenditures 
contracted  before  the  invention  was  completed  (technical  assistance). 

4.  Estimation  of  the  Invention  Value 

13.  In  a  number  of  cases,  the  methods  illustrated  above  for  establishing  the 
invention  value  are  of  little  use  either  because  similar  cases  are  not  known  or 
because  the  benefit  is  not  measurable.  In  these  or  similar  cases  the  invention  value 
must  be  estimated  (see  Dir.  5,  last  paragraph,  for  the  application  of  the  esti- 
mation method).  As  a  reference,  one  can  take  that  price  which  an  employer 
would  have  had  to  pay,  if  he  had  been  required  to  purchase  the  invention  from 
a  free  inventor. 

//.  License  Contracts;  Contracts  of  Sale  and  Exchange 

14.  If  the  invention  is  not  worked  within  the  enterprise's  own  operation  but 
exploited  by  means  of  licenses,  the  invention  value  equals  the  net  license  income. 
The  net  amount  is  calculated  by  subtracting  from  the  gross  license  income  the 
costs  for  development  after  completion  of  the  invention  as  well  as  the  dis- 
bursements made  to  put  the  invention  into  production.  Also  to  be  sub- 
tracted in  each  case  are  the  costs  relating  to  the  administration  of 
the  patent  and  the  license  as  well  as  to  the  transfer  of  industrial  property 
rights  and  expenditures  connected  with  the  license  grant  (e.g.,  taxes,  except 
for  domestic  taxes  on  net  profits,  and  fees  relating  to  negotiations).  To  the  extent 
that  such  costs  have  arisen  an  appropriate  share  of  the  employer's  general  over- 
head expenditures  must  also  be  taken  into  account,  provided  such  overhead  is 
not  already  contained  in  the  expenses  just  enumerated.  In  ascertaining  the  net 
license  income  one  should  take  into  account  whether  an  employer  in  a  given  case 
might  not  be  taking  a  risk  as  licensor,  since  he  might  also  have  future  expendi- 
tures in  defending  the  industrial  property  rights,  in  prosecuting  infringements, 
and  in  backing  guarantees. 

To  the  extent  that  the  receipts  do  not  depend  upon  the  grant  of  a  license  but 
on  the  transfer  of  know-how,  they  are  also  to  be  subtracted  from  the  gross  license 
income  in  calculating  the  invention  value,  provided  such  know-how  is  not  to 
be  considered  as  a  technical  improvement  proposal  within  the  meaning  of  Sec- 
tion 20(1)  of  the  Law.  In  judging  whether  and  how  far  the  receipts  are  the  re- 
sult of  a  transfer  of  know-how,  it  is  not  only  necessary  to  consider  the  terms  of 
the  license  contract :  the  actual  relationship  between  the  value  of  a  license  and 
the  value  of  the  know-how  transmitted  should  also  be  considered. 

A  reduction  according  to  the  scale  provided  in  Directive  11  is  appropriate 
only  to  the  extent  that  it  has  also  been  granted  to  the  licensee  of  the  employer. 


1  Bundesanzeiger  No.  244  of  December  18,  1953,  p.  1. 
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15.  Should  ascertainment  of  these  disbursements  and  tasks  provide  consider- 
able diflficulties,  it  might  be  suitable  to  applj-  procedures  analogous  to  the  cus- 
tomary forms  of  contractual  arrangements  between  a  free  inventor  as  the  licensor 
and  the  employer  as  the  licensee.  Because  of  the  disbursements  and  tasks  just 
mentioned  of  the  holder  of  an  exclusive  unrestricted  license,  a  free  inventor  will 
in  practice  receive  about  20  to  50%,  in  special  instances  even  more  than  50%  and 
in  exceptional  cases  even  more  than  75%  of  the  gross  license  proceeds  which  have 
accrued  due  to  the  invention.  In  particular,  consideration  should  be  given  to 
whether  the  licenses  granted  are  exclusive  and  unrestricted  licenses,  nonexclu- 
sive, or  restricted.  Where  an  exclusive,  unrestricted  license  is  granted,  the  em- 
ployer does  not  retain  any  rights  of  use  for  himself ;  furthermore  he  generally 
does  not  have  to  continue  supplying  information  on  his  own  additional  know- 
how.  Accordingly,  an  invention  value  of  50%  or  even  higher  would  be  applicable. 
In  granting  a  nonexclusive  or  a  restricted  license,  the  invention  value  will  tend 
to  be  closer  to  the  lower  limit  where  the  invention  is  being  used  by  the  employer 
at  the  same  time  and  is  connected  with  the  continuous  transmittal  of  his  own 
know-how. 

16.  Where  the  invention  is  sold  the  invention  value  is  also  determined  by  re- 
ducing the  gross  proceeds  to  the  net  amount.  In  contrast  to  the  license  example, 
most  cases  involving  the  sale  of  an  invention  will  not  require  consideration  of 
any  further  duties  and  charges  accruing  to  the  employer  because  of  the  sale.  In 
establishing  the  net  income,  all  disbursements  are  to  be  considered  that  are  con- 
nected with  development  work,  after  the  invention  was  completed,  for  making 
the  invention  ready  for  production,  the  costs  of  obtaining  and  assigning  indus- 
trial property  rights  and  expenditures  connected  with  a  sale  (e.g.  taxes,  except 
domestic  taxes  on  net  profits  and  fees  relating  to  negotiation)  in  addition  to  a 
share  of  the  employers  general  overhead  to  the  extent  that  such  expenditures 
are  not  already  covered  by  the  costs  and  disbursements  mentioned  above. 

To  the  extent  that  the  purchase  price  is  not  based  on  the  assignment  of  indus- 
trial property  rights  but  on  the  transfer  of  know-how,  such  receipts  are  also  to 
be  subtracted  from  the  gross  amount  in  calculating  the  invention  value,  provided 
such  know-how  is  not  to  be  considered  as  a  technical  improvement  proposal  within 
the  meaning  of  Section  20(1)  of  the  Law.  In  judging  whether  and  how  far  the 
purchase  price  is  determined  by  transmittal  of  the  know-how,  not  only  are  the 
terms  of  the  purchase  contract  decisive,  but  the  actual  relationship  between  the 
value  of  the  industrial  property  right  and  the  value  of  the  know-how  transmitted 
should  also  be  considered. 

17.  Where  an  invention  is  exploited  by  means  of  a  contract  of  exchange,  an 
attempt  might  first  be  made  to  determine  the  total  value  of  the  contract  to  the 
employer  and  then  to  estimate  the  proportion  attributable  to  the  service  inven- 
tion claimed  in  order  to  establish  its  share  of  the  total  value.  If  this  is  not  feas- 
ible, the  invention  value  must  be  estimated  in  accordance  with  Directive  13. 

To  the  extent  that  the  contract  of  exchange  does  not  relate  to  the  assignment 
of  industrial  property  rights  or  rights  of  use  thereof  but  concerns  the  transfer 
of  know-how,  this  is  to  be  taken  into  account  in  establishing  the  total  value  of 
the  contract,  provided  such  know-how  is  not  be  considered  as  a  technical  im- 
provement proposal  within  the  meaning  of  Section  20(1)  of  the  Law.  In  judging 
whether  and  how  far  the  transfer  of  know-how  is  part  of  the  contract  of  ex- 
change, not  only  are  the  terms  of  the  contract  decisive,  but  the  actual  relation- 
ship between  the  value  of  the  industrial  property  right  and  the  value  of  the 
know-how  transmitted  should  also  be  considered. 

///.  Defensive  Patents 

18.  A  special  use  to  which  service  inventions  may  be  put  consists  in  defensive 
patents.  This  terms  is  generally  used  for  patents  which  were  applied  for  or  are 
being  maintained  solely  to  prevent  a  competitor  from  utilizing  the  invention, 
which  might  thus  impair  the  enterprise's  own  current  or  planned  production. 
These  particular  patents  are  not  worked,  either  because  an  equivalent  patent  is 
already  being  worked  within  the  enterprise  or  because,  without  a  patent,  a  prod- 
uct equivalent  to  the  patented  invention  is  already  being  produced  in  the  enter- 
prise or  is  about  to  be  produced  there.  Where  an  invention  already  being  worked 
in  the  enterprise  could  be  bypassed  using  the  second  invention,  and  provided 
that  the  economic  significance  of  both  inventions  is  about  the  same,  it  may  be 
possible  to  find  points  of  comparison  for  determining  the  invention  value  of  the 
second  invention  based  on  the  working  of  the  first  invention.  The  sum  of  the 
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values  assigned  to  both  inventions  may  nevertheless  be  greater  than  the  inven- 
tion value  of  the  first  invention.  Estimating  can  help  in  determining  the  size  of 
the  share  of  the  sales  volume,  production  or  profits  that  would  be  attributed  to 
the  second  invention  if  worked.  Even  if  one  were  to  find  that  both  inventions 
had  more  or  less  the  same  value,  it  would  be  appropriate  to  assign  the  second 
invention  a  figure  less  than  half  the  sum  of  the  value  of  both  inventions  taken 
together,  since  inventions  that  are  being  worked  are  usually  considered  as  pro- 
viding particular  advantages  if  they  have  already  proved  their  worth  in  practice 
and  already  appear  on  the  market.  A  second  invention  that  would  enable  the 
first  to  be  bypassed  might  disclose  a  limitation  in  the  scope  of  protection  given 
to  the  first  invention  and  this  may  not  always  have  been  taken  into  account  in 
establishing  the  invention  value  for  the  first  invention.  This  may  be  a  reason  for 
reassessing  compensation  in  accordance  with  Section  12(6)  of  the  Law. 

IV.  Interrelated  Industrial  Property  Rights 

19.  If  a  particular  process  or  product  involves  the  use  of  several  inventions, 
and  provided  they  are  to  be  considered  as  a  uniformly  exploitable  entity,  it  is 
necessary  first  to  determine  the  value  of  the  total  entity,  optionally  including 
unworked  defensive  patents.  The  total  invention  value  determined  in  this  way 
must  then  be  divided  among  the  individual  inventions.  Here,  account  must  be 
taken  of  the  effect  each  separate  invention  has  on  the  overall  subject  matter 
covered  by  the  interrelated  industrial  property  rights. 

V.  Unexploited  Inventions 

20.  Unexploited  inventions  are  those  which  are  neither  worked  within  the  en- 
terprise, nor  used  as  a  defensive  patent,  nor  utilized  by  third  parties  on  the  basis 
of  a  license,  sale  or  exchange.  The  value  of  such  inventions  depends  on  the  rea- 
sons why  they  are  not  exploited  (see  Dir.  21  to  24). 

1.  Reserve  and  Improvement  Patents 

21.  Reserve  patents  are  patents  for  inventions  which,  at  the  time  of  the  patent 
grant,  have  not  or  cannot  be  exploited  but  which  are  expected  to  be  exploited — 
or  exploitable — at  a  later  date.  Working  may  be  postix)ned  becau.se,  for  example, 
it  has  been  decided  to  await  further  technical  developments  before  working  ap- 
pears feasible.  Inventions  of  this  type  are  held  "in  reserve,"  awaiting  practical 
application.  The  invention  value  of  such  inventions  resides  in  the  justified  expec- 
tation that  they  will  be  exploited.  Reserve  patents  that  merely  provide  improve- 
ments to  existing  patents  are  called  improvement  patents   (Ansbaupatent). 

The  value  of  reserve  and  improvement  patents  will  have  to  be  estimated  freely, 
taking  as  possible  reference  points  the  prospective  future  use  and  the  amount  of 
subsequent  profits  expected.  Use  at  a  later  date  will  frequently  support  a  request 
for  a  new  assessment  of  compensation  under  Section  12(6)  of  the  Law.  Directive 
24  determines  whether  or  not  compensation  is  to  be  paid  for  potentially  exploit- 
able rese^^'e  patents  that  are  not  put  to  use. 

2.  Unexploitable  Inventions 

22.  Inventions  that  are  not  worked  because  they  have  no  present  or  foreseeable 
industrial  exploitability  have  no  invention  value.  The  fact  that  an  industrial 
property  right  has  been  granted  is  irrelevant,  since  the  Patent  Oflice  examines 
the  invention  for  novelty,  technical  advance  and  inventive  step,  but  does  not 
consider  whether  the  invention  can  successfully  be  put  into  industrial  application. 
Inventions  which  are  not  used  within  the  enterprise  and  w^hich  cannot  be  the 
subject  of  a  defensive  patent  or  of  licensing,  sale  or  exchange,  and  which  in 
addition  have  no  value  as  a  reserve  patent  should  be  released  to  the  inventor. 

3.  Inventions  whose  Exploitability  is  still  Undetermined 

23.  It  will  not  always  be  possible  to  know  immediately  whether  an  invention 
is — or  may  become — capable  of  industrial  exploitation.  In  a  number  of  cases  such 
determination  may  require  a  certain  length  of  time  for  examination  and  tests. 
Compensation  payments  are  generally  not  considered  appropriate  where  and 
for  the  time  during  which  the  employer  examines  and  tests  the  invention  and  its 
industrial  application  is  thus  still  undetermined.  It  is  indeed  possible  that  an 
application  wll  be  found.  Such  possibilty  is  deemed  to  have  been  fairly  dealt 
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with  in  that  the  employer  examines  and  tests  the  invention  at  his  own  expense, 
thereby  providing  the  concrete  possibility  for  the  inventor  to  receive  compensa- 
tion should  the  test  results  be  positive. 

The  length  of  time  which  should  fairly  be  granted  to  the  employer  for  seeking 
an  industrial  application  for  an  invention  will  differ  from  case  to  case  ;  neverthe- 
less, a  period  of  three  to  five  years  after  the  patent  grant  should  be  exceeded 
only  in  exceptional  circumstances.  Should  an  invention  not  have  been  released 
to  the  inventor  after  that  time,  there  is  a  clear  presumption  that  a  value  should 
in  fact  be  assigned  to  it,  even  if  only  as  a  reserve  or  improvement  patent. 

4.  Inventions  that  are  Capable  of  Industrial  Exploitation  but  are 
Not  Worked  or  Incompletely  Worked 

24.  If  an  invention  is  not  worked  at  all  or  only  in  part  although  it  is  capable 
of  industrial  exploitation,  the  determinaton  of  the  invention  value  must  take  into 
account  its  unexploited  possibilties  within  the  scope  of  a  reasonable  assessment 
of  existing  economic  facts. 

VI.  Special  Cases 

1.  Limited  Claims 

25.  In  evaluating  a  non-exclusive  right  to  use  a  service  invention,  the  same 
rules  apply,  mutatis  mutandis,  as  those  given  to  evaluate  a  service  invention  to 
which  an  unlimited  claim  has  been  made.  However,  in  establishing  the  inven- 
tion value  only  the  actual  exploitation  by  the  employer  is  relevant ;  unused  pos- 
sibilities for  industrial  exploitation  are  not  taken  into  account  (see  Dir.  24). 

If  the  invention  value  is  to  be  determined  on  the  basis  of  the  measurable  bene- 
fit to  the  enterprise,  it  makes  no  difference  whether  such  determination  pertains 
to  an  invention  for  which  a  limited  or  an  unlimited  claim  was  filed. 

In  establishing  the  invention  value  by  the  license  analogy,  the  rates  to  be  used 
as  a  reference  should,  if  possible,  be  those  that  are  customarily  applied  for  non- 
exclusive licenses  with  free  inventors.  If  such  rates  for  non-exclusive  licenses  are 
unknown,  it  is  permissible  to  use  as  a  reference  an  invention  for  which  an  ex- 
clusive license  was  granted ;  here,  account  must  be  taken  of  the  general  rule  that 
royalty  rates  for  non-exclusive  licenses  are  generally — though  not  always — some- 
what lower  than  royalty  rates  paid  for  exclusive  licenses.  Where  an  employee  has 
granted  licenses,  the  royalty  rates  agree  to  in  those  license  contracts  may,  if  the 
cases  are  comparable,  be  used  as  a  standard  for  the  invention  value.  The  fact 
that  the  employee  has  not  obtained  an  industrial  property  right  does  not  affect 
compensation  unfavorably ;  however,  compensation  should  not  be  paid  or  no 
longer  be  paid  if  the  invention  has  become  so  well  known  that  competitors  are 
justified  in  using  it  because  it  is  not  protected  by  an  industrial  property  right. 

2.  Sales  Abroad ;  Industrial  Property  Rights  Abroad 

26.  Where  goods  manufactured  domestically  are  supplied  abroad  and  the  cal- 
culation of  the  invention  value  for  the  domestic  position  is  based  on  the  measur- 
able benefit  to  the  enterprise,  the  same  method  must  be  used  in  relation  to  the 
foreign  situation.  Similarly,  where  the  license  analogy  is  used  to  calculate  the 
invention  value,  the  sales  volume  or  the  production  considered  should  take  into 
account  the  domestic  goods  supplied  abroad.  If  a  corresponding  industrial  prop- 
erty right  exists  abroad  and  there  has  been  an  additional  exploitation  abroad 
(e.g.  manufacture  abroad,  foreign  licenses),  the  invention  value  should  be  pro- 
portionately increased. 

If  there  are  possibilities  for  industrial  exploitation  or  additional  exploitation 
abroad  that  are  not  utilized,  the  domestic  principles  governing  unexploited  pos- 
sibilities apply  (see  Dir.  24).  If  neither  the  employer  nor  the  employee  has 
obtained  industrial  property  rights  abroad,  such  territory  is  open  to  a  competitor 
with  the  result  that,  in  general,  compensation  cannot  be  requested  either  for  use 
of  the  invention  in  a  country  where  it  is  not  protected  by  an  industrial  property 
right  or  for  the  sale  of  products  manufactured  in  such  open  territory. 

3.  Trade  Secrets  (Section  17  =^) 

27.  Compensation  is  to  be  paid  for  inventions  constituting  trade  secrets  just  as 
it  is  for  inventions  protected  by  industrial  property  rights.  Here,  account  must  be 
taken  of  the  economic  disadvantages  (see  Section  17(4)^  of  the  Law)  that  result 

2  See  footnote  2  relating  to  Section  17  of  the  Law  on  Employees  Inventions  on  p  229 
above. 

8  Now  17(3)  ;  see  footnote  2  on  p.  229  above. 
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nln.^oT  ?r  "^"^.^^  ^^  ^^"i^  ^^^^  industrial  property  protection  has  not  been 
?f .  .h^^.  H  ^^^  ^^7'"^^  invention.  Such  disadvantage  might,  for  example,  be  the 
fact  that  the  nn-entor  is  not  recognized  as  such  or  that  the  service  invention  can 
be  vvorked  only  to  a  restricted  extent.  A  further  di.sadvantage  might  be  the  fa^" 
that  a  service  invention  has  been  prematurely  disclosed  and  Fs  being  exploited  bv 
other  competitors  because  no  industrial  property  protection  was  proMded 

B.    INVENTIONS   THAT   MAY   BE   PROTECTED  AS    UTILITY   MODELS 

f  Jf-^'H^°  establishing  the  invention  value  for  service  inventions  that  mav  be  nro 
tected  as  utility  models,  the  same  methods  are  applicable  in  princiX  artho.P 
l?.hZrV?.^'H'"'^'^f  T'"''^  inventions.  If  the  invention  values  being  estab' 
Ished  on  the  basis  of  the  measurable  benefit  to  the  enterprise  the  same  nrtn 
ciples  apply  as  in  the  case  of  patentable  service  inventions.  On  the  otherXnd  ?f 
the  license  analogy  is  used,  licenses  customarv  in  coini)arahle  cases  of  n^iA 
model  inventions  should,  wherever  possible,  be  u.;ed  as  a  ref e'enc^ 
rates  for  utility  model  inventions  by  free  inventors  are  not  knmvn   j^  ^^  oi  ^    ^ 

C.    TECHNICAL    IMPEOVEMENT    PROPOSALS     (SECTION    20(1)) 

satfon'ro"lLX?r%onefLr^  ^"«•"  '»  ™''^<'"'""«  ^"'"P- 

competitive  advantage  comDens^tinn  nin  k  ■/  ^^^  filready  achieved  such 
proposal  gives  a  new  com^Uthf  X.n^^^^^^  ^f^^  ""^^^  ^^  ^^^  ^^^^^^  that  such 
taged  posUion.  In  establS^''  LlalufoftlJL  t^^^^^^^^  "'  '^"  ^^'^'^'^^  ^'^^^^"- 
as  provided  in  Section  20(1)  of  the  Law   fhi  ir^      "^^^^^  proposal 

tomary  in  establishing  the  invention  v^hL^n  ^"^^  fP^thods  apply  as  are  cus- 
property  protection.  Oi^Vtll^clZ^^^^^^  ^^P^»^l«  ^f  industrial 

relevant  in  this  connection    the  industrLlPxn^n^^^  ^«  ^^^^^^^ 

not  worked  (Dir.  24)  is  not  to  be  crnsTdered^^^^^^  ^"  invention  that  is 

or  may  no  longer  be  required  as  soon  nefb?"  ^^"^Pf.^^ation  payments  may  not 
because  the  technical  fnnovadon  has  b^cn^.  competitive  advantage  disappears 
may  also  rightfully  use  it  ^^  ^"^  '"''^^^^  ^"«^'"  t^^at  competitors 

Part  II — Participation  Factor 

employee's  share  in  the  invention  vnlnpn^^K','?  """  "  ^'^^^  invention.  The 
as  the  participation  factor  'givenVsiper'certage'  '"'"'""°  '^  ""''*•  '^  ^P-^^^" 
The  participation  factor  depends  upon :       ^ 
(o)  the  posing  of  the  problem; 
}  {   'J^^^'^'ion  of  the  problem; 

The  table  in  Dirmlve  ^71"?" f  *,^ 'r""'' '"  ^''^  <^°f"P^i«e- 
(«),  (b),  and  (c)Tas'if   i^  calSL^fte  ™"f-'"'"l'"  «™"'^  '°  '''^  Tables 
eiflc  case,  a  value  in  between  those  -?ven  in  thr<fi  '''''''/'''"  ^''<='"''-  "'  '"  "  ^pe- 
pnate  an  intermediate  value  may  belied  (" g  3  -)  P"'"''"'  ^""""P"  ^PP^^rs  appro- 
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(a)  Posing  the  Prohlem 

31  The  employee's  share  in  making  a  service  invention  increases  in  propor- 
tion *to  the  greater  initiative  on  his  part  in  posing  the  problem  and  m  his  con- 
tribution in  recognizing  the  shortcomings  and  needs  of  an  operation.  These  pos- 
sibilities may  be  taken dnto  account  on  the  basis  of  the  following  six  groupings: 

The  occasion  for  an  employee  to  make  an  invention  arose  :  ^,     .^ 

(1)  because  the  employer  posed  a  problem  for  him  indicating  directly  the 
approach  to  be  taken  in  solving  it  (1  point)  ;  .    ,.     ^. 

(2)  because  the  employer  posed  a  problem  for  him  without  indicating 
directly  the  approach  to  be  taken  in  solving  it  (2  points)  ; 

(3)  without  having  the  employer  pose  a  problem  for  him,  but  as  a  result 
of  a  knowledge — obtained  through  his  employment— of  the  shortcomings  and 
needs,  where  the  inventor  did  not  recognize  these  shortcomings  and  needs 
himself  (3  points)  ;  .       ,    .  ,^ 

(4)  without  having  the  employer  pose  a  problem  for  him,  but  as  a  result 
of  a  knowledge — obtained  through  his  employment — of  the  shortcomings  or 
needs,  where  the  inventor  recognized  these  shortcomings  and  needs  himself 
(4  points)  ;  ^  ,   .. 

(5)  because  he  himself  posed  a  problem  falhng  within  his  range  of  duties 
(5  points)  ;  ,     . 

(6)  because  he  himself  posed  a  problem  falling  outside  his  range  of  duties 
(6  points). 

For  group  1  it  does  not  matter  whether  the  employer  indicated  a  specific  method 
of  solution  at  the  time  the  problem  was  posed  or  at  a  later  date,  unless  the 
inventor  had  already  taken  steps  in  the  direction  of  the  specified  solution 
approach.  For  inventions  falling  into  groups  3  or  4,  where  the  employer  specified 
a  specific  approach  to  a  solution  to  the  inventor  at  a  later  date,  it  may  be  appro- 
priate to  assign  fewer  points  to  the  invention,  unless  the  inventor  had  already 
taken  steps  in  the  direction  of  the  specified  solution  approach.  Should  the  prob- 
lem for  groups  3  or  4  fall  outside  the  range  of  duties  of  the  inventor,  it  might  be 
appropriate  to  assign  a  higher  point  rating  to  the  invention. 

Another  fact  to  be  taken  into  account  is  that  posing  the  problem  of  itself  may 
already  provide  a  direct  indication  of  how  it  should  be  solved,  if  that  problem  is 
narrowly  confined.  On  the  other  hand,  generalized  instructions  (e.g.  to  watch  for 
inventions)  should  not  be  considered  specific  outlines  of  a  problem  within  the 
meaning  of  this  rating  scale. 

( h )  Solving  the  Problem 

32.  The  following  aspects  should  be  considered  in  arriving  at  the  points 
assigned  to  solving  a  problem  : 

(1)  the  solution  was  found  with  the  aid  of  the  inventor's  professional 
approach  to  the  problem  ; 

(2)  the  solution  found  was  based  on  activity  or  knowledge  customary  in 
the  enterprise ; 

(3 )  the  employer  aided  the  inventor  by  providing  technical  assistance. 

If  all  of  these  characteristics  apply  to  a  given  invention,  1  point  is  assigned  to 
the  solution  of  the  inventive  problem.  If  none  of  these  features  are  present,  6 
points  are  assigned. 

If  these  three  characteristics  apply  only  in  part  for  a  given  invention,  the  points 
assigned  to  the  solution  lie  between  1  and  6.  In  determining  the  number  of  points 
assigned  to  the  solution  of  a  problem,  the  individual  circumstances  should  also 
be  considered  with  respect  to  the  significance  of  the  three  characteristics  listed 
above  (e.g.  the  extent  to  which  technical  assistance  was  provided). 

For  the  purposes  of  this  Directive,  a  professional  approach  to  the  problem 
means  one  which  results  from  the  knowledge  and  experience  familiar  to  the 
employee  and  required  of  him  in  fulfillment  of  his  assigned  duties. 

For  the  purposes  of  this  Directive,  the  activities  or  knowledge  customary  in 
the  enterprise  means  the  know-how  within  a  given  operation,  working  methods, 
incentives,  gained  experiences,  instructions,  etc.  which  led  the  inventor  to  his 
solution  or  substantially  simplified  the  process  of  achieving  it. 

For  the  purposes  of  this  Directive,  technical  assistance  means  the  sources  of 
power,  raw  materials  and  equipment  for  an  operation  that  substantially  con- 
tributed toward  achieving  a  service  invention  because  of  their  availability.  The 
availability  of  personnel  is  to  be  given  the  same  weight  as  the  availability  of 
technical  assistance.  Not  to  be  considered  as  technical  assistance  within  the 
meaning  of  this  Directive  is  the  labor  supplied  by  the  inventor  as  well  as  general 
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expenditures  for  research,  laboratory  equipment,   and  apparatus,  that  would 
have  been  incurred  in  any  event. 

(c)  Duties  and  Position  of  the  Employee  in  the  Enterprise 

33.  An  employee's  share  of  the  invention  value  diminishes  proportionally  as  his 
position  provides  him  with  more  insight  into  production  and  development  activi- 
ties in  his  enterprise  and  as  the  exiiectatiou  increases  that  he  will  contribute 
toward  technical  achievements  of  his  employer  because  of  the  position  and  salary 
paid  to  him  at  the  time  the  invention  report  was  made.  The  position  at  the  place 
of  employment  is  understood  not  as  the  nominal  but  as  the  true  position  held  !>> 
an  employee,  based  on  the  duties  assigned  to  him  and  the  insight  that  he  ma\ 
have  into  the  life  of  the  enterprise. 

34.  One  might  distinguish  between  the  following  categories  of  employees, 
whereby  the  assigned  number  of  points  increases  in  proixjrtion  to  a  diminishetl 
expectation  of  performance  level : 

Group  8 :  to  this  group  belong  employees  for  the  most  part  without  train- 
ing for  the  activities  to  be  performed  in  the  enterprise  (e.g.  untrained  work- 
men, temporary  (unskilled)  help,  trainees,  apprentices)  (8  points)  ; 

Group  7 :  this  group  includes  employees  with  a  practical  technical  train- 
ing (e.g.,  skilled  workers,  laboratory  technicians,  assembly  men,  drafts- 
men) even  if  they  have  already  been  assigned  minor  supervisory  duties 
(e.g.,  as  foremen,  substituting  foremen,  shift  bosses,  group  leaders).  Such 
employees  are  generally  expected  to  apply  a  certain  amount  of  technical 
understanding  in  completing  their  assignments.  Neverthless,  it  should  be 
kept  in  mind  that  in  general  a  solution  to  technical  problems  of  construc- 
tion or  of  methods  cannot  be  expected  from  the  occupations  within  this 
group  (7  points)  ; 

Group  6:  members  of  this  group  carry  out  supervision  at  a  lower  level 
(e.g.,  master  craftsmen,  shop  masters  or  foremen)  or  have  received  a  some- 
what better-grounded  technically  oriented  education  (e.g.,  as  laboratory 
chemists  or  technical  assistants).  These  employees  are  generally  expected 
to  suggest  methods  for  rationalizing  their  work,  as  well  as  simple  tech- 
nical innovations  (6  points)  ; 

Group  5 :  to  this  group  belong  employees  who  have  received  a  higher 
scientific  education  at  a  university,  a  polytechnic  institute,  a  technical  in- 
stitute of  higher  learning,  or  an  engineering  school  or  similar  institution 
and  whose  work  is  related  to  production.  Such  employees  can  be  expected 
to  possess  a  keen  technical  interest  in  addition  to  the  ability  to  solve  certain 
problems  of  construction  or  methods  (5  points)  ; 

Group  4:  included  here  are  those  supervising  production  (section 
managers,  i.e.  engineers  and  chemists  who  direct  the  activities  or  other 
engineers  and  chemists)  and  those  engineers  and  chemists  employed  in 
development  work  (4  points)  ; 

Group  3 :  to  this  group  belong,  in  the  field  of  production,  the  supervisors 
of  a  complete  production  unit  (e.g.  the  technical  head  of  a  department  or 
plant  manager)  ;  for  development  work,  the  section  managers  of  construc- 
tion offices  and  development  laboratories ;  in  research  work,  engineers  and 
chemists  (3  points)  ; 

Group  2 :  to  this  group  belong  the  heads  or  managers  of  development  sec- 
tions or  departments,  as  well  as  section  managers  in  research  (2  points)  ; 
Group  1 :  placed  first  are  the  heads  of  all  research  departments  within 
a  given  company  and  the  technical  directors  of  larger  corporation  (1  point). 
The  preceding  arrangement  of  categories  can  only  serve  as  a  point  of  refer- 
ence.  Classification  into  a  particular  group  must  always  consider  actual  cir- 
cumstances, taking  into  account  the  details  provided  in  Directives  33,  35,  and 
36.  In  smaller  companies,  for  example,  the  heads  of  research  departments  will 
frequently  not  belong  to  group  1  but — according  to  specific  circumstances — to 
groups  2,  3,  or  4.  Furthermore,  classification  of  activities  into  production,  de- 
velopment, or  research  is  not  always  justified,  since  in  some  companies,  for 
instance,  employees  working  in  development  are  more  closely  associated  with 
possibilities  for  invention  than  are  employees  actively  engaged  in  research. 

35.  If  there  are  inconsistencies  between  the  amount  of  the  salary  and  the 
range  of  duties,  it  might  be  justified  to  place  the  inventor  in  a  higher  or  lower 
group  because  pay  and  expected  productivity  are  interrelated.  This  should  be 
considered  especially  in  relation  to  younger  or  older  employees  within  the  same 
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group.  As  a  rule,  au  employee's  salary  increases  with  his  age,  supported  for 
the  most  part  by  the  view  that  increased  experience  based  on  the  length  of  em- 
ployment yields  greater  productivity.  Accordingly,  an  older  employee  with  a 
higher  salary  in  a  given  group  might  more  appropriately  be  classified  in  the 
next  group  below,  whereas  a  younger  employee  with  less  income  should  be 
moved  to  the  next  group  above.  Another  fact  to  be  considered  is  that  executive 
employees  are  not  generally  expected  to  concern  themselves  with  technical 
details.  Executive  employees,  especially  in  large  companies,  are  frequently 
farther  away  from  technical  development  than  are  development  engineers  or 
plant  engineers.  Accordingly,  sucja  instances  also  call  for  a  correction  of  the 
group  designation.  A  further  reference  point  for  classifying  an  employee  will 
generally  be  his  previous  training  or  education.  This  aspect  has  no  influence, 
however,  if  the  employee's  education  is  not  being  used  by  the  enterprise.  On 
tbe  other  hand,  one  needs  to  take  into  account  that  employees  who  have  acquired 
considerable  technical  knowledge  without  previous  formal  education  and  are 
employed  and  paid  for  such  experience,  should  be  assigned  to  the  appropriate 
lower  group  (one  with  a  lower  number  of  points,  e.g.  from  group  6  to  group  5). 

36.  No  technical  achievments  are  customarily  expected  from  employees  en- 
gaged in  commercial  or  business  practices  who  have  had  no  previous  technical 
education  or  training,  A  different  rule  might  be  applied  to  so-called  technical 
business  representatives  and  business  administration  employees  on  a  super- 
visory level  (head  of  a  business  administration  or  commercial  department; 
administrative  and  business  managers).  Classification  of  these  persons  will 
have  to  be  decided  separately  for  each  case. 

37.  The  participation  factor  can  be  calculated  from  the  following  table: 

a-f  b+c=3  4  5    6     7     8     9     10  11  12  13  14  15  16  17  18  19    (20) 
A      =2  4  7  10  13  15  18  21  25  32  39  47  55  63  72  81  90  (100) 

In  this  table : 
a=points  assigned  in  relation  to  the  posing  of  the  problem  ; 
b=^points  assigned  in  relation  to  the  solution  of  the  problem ; 
c=points  assigned  in  relation  to  the  duties  and  iwsition  in  the  enterprise ; 
A=the  participation  factor  (the  employee's  share  in  the  invention  value  being 
given  as  a  percentage). 

The  sum  obtained  from  adding  (a),  (b),  and  (c)  need  not  be  a  whole  num- 
ber. If  intermediate  values  (e.g.  3.5)  were  taken  as  points  of  reference,  the 
participation  factor  will  be  somewhere  in  between  the  figures  mentioned.  The 
values  of  20  and  100  have  been  placed  in  parentheses  since,  in  this  case  at  least, 
a  free  invention  is  involved. 

Absence  of  Compensation 

38.  Where  the  participation  factor  is  very  low  and  the  invention  value  is  also 
small,  it  will  be  permissible  to  reduce  the  compensation  assessed  in  accordance 
with  the  preceding  Directives  to  a  nominal  amount  in  recognition  or  to  dispense 
with  it  entirely. 

Part  III — Calculating  the  Compensation  Payment 

/.  The  Equation 

39.  Compensation  calculated  on  the  basis  of  the  invention  value  and  the  par- 
ticipation factor  can  be  expressed  in  terms  of  the  following  equation  : 

V=EXA 
where : 

V=the  compensation  payable ; 
E=the  invention  value ; 

A=the  participation  factor  given  as  a  percentage. 
The  invention  value  established  by  the  license  analogy  is  given  as  : 

E=BXL 
where : 

E=the  invention  value ; 

B=the  unit  of  reference; 

L=the  royalty  rate  given  as  a  percentage. 


274 

In  the  second  equation,  the  unit  of  reference  may  be  a  sum  of  money  or  a 
number  of  pieces.  If  the  unit  of  reference  is  a  sum  of  money,  the  royalty  rate 
is  given  as  a  percentage  (e.g.  3%  of  100,000  marks).  On  the  other  hand,  if  a 
number  of  pieces  of  a  unit  of  weight  is  taken  as  the  unit  of  reference,  the 
royalty  rate  amounts  to  a  sum  of  money  per  piece  or  per  weight  unit  (e.g.  0.10 
marks  per  piece  or  weight  unit  of  the  product  sold ) . 

Taken  together,  the  above  equation  yields  the  following  for  establishing  com- 
pensation payments  by  the  license  analogy  method : 

V=BXLXA 

For  the  above,  B  always  denotes  the  corresponding  unit  of  reference  (sales 
volume,  production).  B  may  cover  the  entire  term  of  the  industrial  property 
right  (or  the  total  amount  of  time  otherwii^e  relevent  in  accordance  with  Dir. 
42),  or  B  may  cover  a  specific  cycle  in  time  (e.g.  one  year)  ;  the  equation  thus 
yields  compensation  for  the  entire  term  (V)  or  for  a  si)ecific  period  of  time 
(hereinafter  referred  to  as  Vj  for  a  yearly  as.sessment).  If  the  comi)ensation 
amount  was  established  by  combining  the  license  analogy  method  with  the  sales 
volume  (U),  calculation  would  be  made  in  accordance  with  this  equation : 

V=UXLXA 
or  for  a  yearly  assessment : 

Vj=UjXLXA 

Example:  Given  annual  sales  of  400,000  marks,  a  royalty  rate  of  3%  and  a 
participation  factor  of  (aH-b4-c=8=)  15%,  compensation  for  a  single  year 
would  be  1,800  marks  : 

VJ=400,OOOXj|^ 

//.  The  Mode  of  Compensation  Payment 

40.  Compensation  payments  can  be  in  the  form  of  continued  participation  in 
the  benefit.  If  the  comi)ensation  amount  depends  upon  sales  volume,  production, 
or  the  measurable  benefit  of  the  enterprise,  it  would  be  appropriate  to  calculate 
the  amount  retroactively ;  in  such  circumstances  yearly  settlement  is  advisable, 
whereby  appropriate  installments  should  be  paid  to  the  extent  that  this  api}ears 
suitable.  If  a  service  invention  is  being  exploited  through  licenses,  the  compen- 
sation payments  schedule  will  generally  have  to  be  adjusted  to  that  of  the  license 
payments  received. 

Sometimes  it  may  be  appropriate  to  pay  a  fixed  amount  (lump-sun  settlement) 
in  one  or  several  installments. 

This  would  apply  particularly  to  the  following  circumstances  : 

(a)  minor  inventions  for  which  annual  accounting  would  be  too  costly; 
(&)  a  service  invention  used  as  a  reserve  or  improvement  patent; 
(c)  the  position  held  by  an  inventor  is  such  that  he  could  influence  the 
working  of  his  service  invention  or  influence  the  development  of  additional, 
related  inventions ;  in  this  case  it  may  be  advisable  to  pay  a  fixed  compensa- 
tion amount  in  one  or  more  installments,  to  avoid  a  conflict  of  interest. 
In  practice,  a  combination  of  both  methods  of  payments  is  seen  where  a  licensee 
makes  a  single  fixed  payment  and  the  licensor  thereafter  continues  to  participate 
in  the  receipts  from  use  of  the  invention.  This  type  of  arrangement  might  also 
be  an  appropriate  way  to  settle  compensation  payments. 

41.  In  practice,  only  very  few  patents  are  kept  in  force  for  the  total  patent 
term  of  18  years.  In  assessing  a  lump-sum  settlement  for  patentable  inventions, 
it  has  often  proved  justified  to  assume  the  average  patent  to  run  for  one  third 
of  the  total  patent  term,  thus  for  six  years.  If  a  substantial  change  has  occurred 
in  the  circumstances  essential  to  ascertaining  or  fixing  the  compensation,  the 
employer  and  employee  can  require  the  other  to  consent  to  a  different  compen- 
sation arrangement  under  Section  12  ( 6 )  of  the  Law. 

///.  Period  to  Serve  as  Basis  for  Calculating  Compensation  Payments 

42.  The  period  relevant  for  calculating  continuing  compensation  payments 
generally  ends,  for  cases  where  unlimited  claims  to  the  invention  are  made,  when 
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the  industrial  property  rights  cease  to  exist.  The  same  applies  where  unlimited 
claims  to  the  invention  are  made  and  an  industrial  property  right  is  granted. 
Directive  25  should  be  consulted  for  the  length  of  a  compensation  period  where 
limited  claims  to  an  invention  are  made.  In  exceptional  cases  it  may  be  justi- 
fied, with  a  view  to  achieving  fairness  of  competition,  to  extend  payment  beyond 
the  term  of  the  industrial  property  right.  This  would  apply  for  example  to  in- 
ventions which  are  actually  worked  only  during  the  final  years  of  the  term  of 
protection,  and  where  particular  circumstances — gained  by  the  patentee  during 
the  term — have  caused  the  competitive  advantage  of  protection  to  subsist.  Such 
particular  circumstances  might  exist,  for  example,  if  the  invention  pertains  to  a 
protected  process  for  which  considerable  internal  know-how  is  required  to  make 
it  operate,  and  such  know-how  is  not  readily  available  to  competitors  upon  expi- 
ration of  industrial  property  protection. 

43.  If  the  validity  of  an  industrial  property  right  may  be  challenged,  the  em- 
ployer is  nevertheless  obliged  to  make  compensation  payments  until  a  decision 
of  invalidity  has  been  rendered,  because  up  to  that  point  the  employer  has 
actually  been  in  a  position  to  utilize  the  invention  and  has  achieved  a  more 
favorable  competitive  position  than  would  have  been  possible  if  he  had  not  made 
a  claim  to  the  invention.  For  the  purposes  of  the  right  to  compensation,  apparent 
or  presumed  invalidity  are  equated  with  actual  invalidity  where  it  turns  out  that 
the  industrial  property  right  has  lost  its  former  economic  effect  so  that  an  em- 
ployer cannot  be  expected  to  continue  compensation  payments.  This  is  especially 
the  case  if  competitors  can  copy  the  subject  of  the  industrial  property  right  with- 
out fear  of  an  infringement  suit. 

Appendix  5(g) 

ITALIAN   COPYRIGHT   LAWS    SECTION   VI RIGHTS    OF   THE  AUTHOR  IN   RESPECT  OF   IN- 
CREASE IN  VALUE  OF  WORKS  OF  ART 

Article  144 

The  authors  of  works  of  art  in  the  form  of  paintings,  sculptures,  drawings  and 
prints  shall  be  entitled  to  a  percentage  of  the  amount  by  which  the  price  of  the 
first  public  sale  of  original  copies  of  such  works  exceeds  the  price  of  first  aliena- 
tion, and  such  excess  shall  be  presumed. 

The  organizer  of  the  sale,  the  vendor  and  the  purchaser  shall,  however,  be 
entitled  to  prove  that  such  public  sale  was  not  preceded  by  any  act  of  alienation 
for  valuable  consideration,  or  that  the  price  of  first  alienation  was  not  less  than 
that  obtained  in  the  public  sale. 

Article  145 

The  authors  of  the  works  indicated  in  the  preceding  Article  shall  also  be 
entitled  to  a  percentage  of  the  higher  value  that  the  original  copies  of  their 
works  ultimately  acquire  in  successive  public  sales,  such  higher  value  being  the 
difference  between  the  price  at  the  last  public  sale  and  the  price  at  the  public 
sale  which  immediately  preceded  it. 

Artiole  146 

The  percentages  specified  in  the  preceding  Articles  shall  be  due  only  if  the  sell- 
ing price  is  in  excess  of  1,000  lire  in  the  case  of  drawings  and  prints,  5,000  lire  in 
the  case  of  paintings,  and  10,000  lire  in  the  case  of  sculptures.  The  percentages 
shall  be  payable  by  the  owner  selling  the  work. 

Article  147 

If  the  price  of  the  original  copy  of  the  works  specified  in  this  Section,  at  any 
sale  which  is  not  deemed  to  be  public  under  law,  attains  4,000  lire  in  the  case 
of  drawings  and  prints,  30,000  lire  in  the  case  of  paintings,  and  40,000  lire  in  the 
case  of  sculptures,  and  also  exceeds  five  times  the  price  of  first  alienation,  how- 
ever effected,  such  increase  in  value  shall  be  subject  to  a  payment  of  10%  to  the 
authors  of  the  works,  payable  by  the  owner  selling  them. 

Proof  of  the  price  paid  for  a  work  and  of  the  conditions  specified  in  this  Article 
shall  be  the  responsibility  of  the  authors. 

The  percentage  shall  be  reduced  to  5%  if  the  vendor  proves,  in  turn,  that  he 
acquired  the  copy  at  a  price  not  less  than  half  of  that  realized  by  him. 
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The  provisions  of  Article  145  shall  apply  for  the  purpose  of  determining  the 
higher  value. 

The  provisions  of  this  Article  shall  not  apply  to  anonymous  or  pseudonymous 
works,  except  as  provided  by  Article  8  of  this  Law  in  regard  to  the  latter  cate- 
gory of  works. 

Article  1J,8 

For  the  puriwses  of  the  protection  specified  in  the  foregoing  Articles,  replicas 
made  by  the  author  shall  also  be  considered  as  original  works,  but  not  repro- 
ductions otherwise  produced.  In  respect  of  prints,  those  which  have  been  derived 
from  original  engravings,  signed  by  the  author,  shall  be  considered  as  original 
works. 

Article  149 

For  the  purposes  of  this  Law,  the  following  shall  be  considered  public  sales : 
(a)   sales  effected  at  shows  and  exhibitions,  authorized  within  the  mean- 
ing of  Royal  Decree  Law  of  January  21,  1934,  No.  454,  which  became  the 
Law  of  July  5,  1934,  No.  1607  ; 
(h)  sales  by  court  order  ; 

(c)  sales  effected  by  means  of  public  auctions  ; 

(d)  sales  of  works  offered  for  sale  at  public  auctions,  but  withdrawn  from 
such  offering  as  the  result  of  private  negotiations  ; 

(0)    sales  effected  in  connection  with   private  exhibitions  organized  or 
carried  out  by  third  parties. 

Article  150 

The  rights  specified  in  Articles  144,  145,  146  and  147  shall  belong  to  the  author 
and,  after  his  death,  and  in  the  absence  of  testamentary  provisions,  to  his  spouse 
and  legitimate  heirs  to  the  third  degree,  according  to  the  rules  of  the  Civil  Code; 
if  there  are  no  successors  as  above  indicated,  the  rights  shall  devolve  upon  the 
insurance  and  assistance  fund  of  the  National  P'ascist  Syndicate  of  Fine  Arts 
(Cassa  di  previdenza  e  di  assistenza  del  Sindacato  nazionale  fascista  della  belle 
arti). 

Such  rights  shall  continue  for  the  life  of  the  author  and  fifty  years  after  his 
death,  and  may  not  be  the  object  of  alienation  or  advance  renunciation. 

ArticU  151 

The  percentage  due  upon  the  price  of  the  first  public  sale  within  the  meaning 
of  Article  144  shall  be  fixed  at  the  level  of  1%  for  amounts  up  to  50.000  lire; 
2%  for  amounts  exceeding  that  sum  and  up  to  100,000  lire;  and  5%  for  any 
further  excess. 

Article  152 

The  percentages  due  upon  the  increase  in  value  determined  in  accordance  with 
Article  145  shall  be  fixed  as  follows  : 

2%  for  increases  in  value  not  exceeding  10,000  lire 
3%  for  increases  in  value  in  excess  of  10,000  lire 
4%  for  increases  in  value  in  excess  of  30,000  lire 
5%  for  increases  in  value  in  excess  of  50,000  lire 
6%  for  increases  in  value  in  excess  of  75,000  lire 
7%  for  increases  in  value  in  excess  of  100,000  lire 
8%  for  increases  in  value  in  excess  of  125,000  lire 
9%  for  increases  in  value  in  excess  of  150,000  lire 
10%  for  increases  in  value  in  excess  of  175,000  lire 

Article  153 

The  person  who  legally  presides  over  the  public  sale  of  works  of  art  referred 
to  in  this  Section  shall  be  obliged  to  deduct  from  the  sale  price  of  original 
copies  the  percentages  due  within  the  meaning  of  Articles  144  and  145,  and  to 
pay  such  amount  to  the  "E.I.D.A."  under  the  conditions  specified  in  the  Regu- 
lations. 
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Until  such  time  as  the  payment  is  effected,  the  person  who  presides  at  the  sale 
shall,  for  the  purposes  of  law,  be  deemed  to  be  the  depository  of  the  sums 
deducted. 

Article  154 

Works  of  art  which,  in  a  public  sale,  have  attained  at  least  the  price  indicated 
in  Article  146,  shall  be  notified  to  the  "E.I.D.A."  by  the  person  who  has  lawfully 
directed  the  sale.  Such  person  shall  proceed  to  effect  appropriate  registration  in 
the  manner  prescribed  by  the  Regulations. 

In  the  absence  of  any  imputation  of  falsity,  the  registration  effected  shall  con- 
stitute proof  of  the  price  obtained  for  the  work. 

Article  155 

The  amounts  indicated  in  the  Articles  of  this  Section  may  be  modified  by  Royal 
Decree  promulgated  in  accordance  with  Article  3,  paragraph  1  of  the  Law  of 
January  31, 1926,  No.  100. 

Appendix  6(h) 

Rome  Convention 

I.  International  Convention  for  the  Protection  of  Performers,  Producers  of  Pho- 
nograms and  Broadcasting  Organizations 
(a)   Text  of  Conventions  :  ^ 

The  Contracting  States,  moved  by  the  desire  to  protect  the  rights  of  performers  ; 
producers  of  phonograms,  and  broadcasting  organisations, 
Have  agreed  as  follows : 

Article  1 

Protection  granted  under  this  Convention  shall  leave  intact  and  shall  in  no 
way  affect  the  protection  of  copyright  in  literary  and  artistic  works.  Conse- 
quently, no  provision  of  this  Convention  may  be  interpreted  as  prejudicing  such 
protection. 

Article  2 

1.  For  the  purposes  of  this  Convention,  national  treatment  shall  mean  the 
treatment  accorded  by  the  domestic  law  of  the  Contracting  State  in  which  pro- 
tection is  claimed : 

(a)  To  performers  who  are  its  nationals,  as  regards  performances  taking 
place,  broadcast,  or  first  fixed,  on  its  territory  ; 

(&)  To  producers  of  phonograms  who  are  its  nationals,  as  regards  phono- 
grams first  fixed  or  first  published  on  its  territory ; 

(c)  To  broadcasting  organisations  which  have  their  headquarters  on  its 
territory,  as  regards  broadcasts  transmitted  from  transmitters  situated  on 
its  territory. 

2.  National  treatment  shall  be  subject  to  the  protection  specifically  guaranteed, 
and  the  limitations  specifically  provided  for,  in  this  Convention. 

Article  3 

For  the  purposes  of  this  Convention : 

(a)  "Performers"  means  actors,  singers,  musicians,  dancers,  and  other 
persons  who  act,  sing,  deliver,  declaim,  play  in,  or  otherwise  perform  literary 
or  artistic  works ; 

(&)  "Phonogram"  means  any  exclusively  aural  fixation  of  sounds  of  a 
performance  or  of  other  sounds ; 

(c)  "Producer  of  phonograms"  means  the  person  who,  or  the  legal  entity 
which,  first  fixes  the  sounds  of  a  performance  or  other  Bounds  ; 

id)  "Publication"  means  the  offering  of  copies  of  a  phonogram  to  the 
public  in  reasonable  quantity  ; 

(e)   "Reproduction"  means  the  making  of  a  copy  or  copies  of  a  fixation; 

(/)  "Broadcasting"  means  the  transmission  by  wireless  means  for  public 
reception  of  sounds  or  of  images  and  sounds ; 

{g)  "Rebroadcasting"  means  the  simultaneous  broadcasting  by  one  broad- 
casting organisation  of  the  broadcast  of  another  broadcasting  organisation. 
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Article  4 

Each  Contracting:  State  shall  grant  national  treatment  to  performers  if  any  of 
the  following  conditions  is  met : 

(a)  The  performance  takes  place  in  another  Contracting  State  ; 
(&)   The  performance  is  incorporated  in  a  phonogram  which  is  protected 
under  Article  5  of  this  Convention  ; 

(c)  The  performance,  not  heing  fixed  on  a  phonogram,  is  carried  by  a 
broadcast  which  is  protected  by  Article  6  of  this  Convention. 

Article  5 

1.  Each  Contracting  State  shall  grant  national  treatment  to  producers  of  phono- 
grams if  any  of  the  following  conditions  is  met : 

(a)  The  producer  of  the  phonogram  is  a  national  of  another  Contracting 
State  (criterion  of  nationality)  ; 

(ft)  The  first  fixation  of  the  sound  was  made  in  another  Contracting  State 
(criterion  of  fixation)  ; 

(c)  Tlie  phonogram  was  first  published  in  another  Contracting  State  (cri- 
terion of  publication ) . 

2.  If  a  phonogram  was  first  published  in  a  non-contracting  State  but  if  it  was 
also  published,  within  thirty  days  of  its  first  publication,  in  a  Contracting  State 
(simultaneous  publication),  it  shall  be  considered  as  first  published  in  the  Con- 
tracting State. 

3.  By  means  of  a  notification  deposited  with  the  Secretary-General  of  the 
United  Nations,  any  Contracting  State  may  declare  that  it  will  not  apply  the 
criterion  of  j)\iblication,  or  alternatively,  the  criterion  of  fixation.  Such  notifica- 
tion may  be  deposited  at  the  time  of  ratification,  acceptance  or  accession,  or  at 
any  time  thereafter :  in  the  last  case,  it  shall  become  effective  six  months  after 
it  has  been  deposited. 

Article  6 

1.  Each  Contracting  State  shall  grant  national  treatment  to  broadcasting  orga- 
nisations if  either  of  the  following  conditions  is  met : 

(a)  The  headquarters  of  the  broadcasting  organisation  is  situated  in  an- 
other Contracting  State ; 

(b)  The  broadcast  was  transmitted  from  a  transmitter  situated  in  another 
Contracting  State. 

2.  By  means  of  a  notification  deposited  with  the  Secretary-General  of  the 
United  Nations,  any  Contracting  State  may  declare  that  it  will  protect  broadcasts 
only  if  the  headquarters  of  the  broadcasting  organisation  is  situated  in  another 
Contracting  State  and  the  broadcast  was  transmitted  from  a  transmitter  situated 
in  the  same  Contracting  State.  Such  notification  may  be  deposited  at  the  time  of 
ratification,  acceptance  or  accession,  or  at  any  time  thereafter ;  in  the  last  case, 
it  shall  become  effective  six  months  after  it  has  been  deposited. 

Article  7 

1.  The  protection  provided  for  performers  by  this  Convention  shall  include  the 
possibility  of  preventing : 

(a)  The  broadcasting  and  the  communication  to  the  public,  without  their 
consent,  of  their  performance,  except  where  the  performance  used  in  the 
broadcasting  or  the  public  communication  is  itself  already  a  broadcast  per- 
formance or  is  made  from  a  fixation  ; 

(6)  The  fixation,  without  their  consent,  of  their  unfixed  performance; 

(c)  The  reproduction,  without  their  consent,  of  a  fixation  of  their  per- 
formance :  (i)  if  the  original  fixation  itself  was  made  without  their  consent ; 
(ii)  if  the  reproduction  is  made  for  purposes  different  from  those  for  which 
the  performers  gave  their  consent;  (iii)  if  the  original  fixation  was  made 
in  accordance  with  the  provisions  of  Article  15,  and  the  reproduction  is  made 
for  purposes  different  from  those  referred  to  in  those  provisions. 

2.  (1)  If  broadcasting  was  consented  to  by  the  performers,  it  shall  be  a  matter 
for  the  domestic  law  of  the  Contracting  State  where  protection  is  claimed  to 
regulate  the  protection  against  rebroadcasting,  fixation  for  broadcasting  purposes, 
and  the  reproduction  of  such  fixation  for  broadcasting  purposes. 
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(2)  The  terms  and  conditions  governing  the  use  by  broadcasting  organisations 
of  fixations  made  for  broadcasting  purposes  shall  be  determined  in  accordance 
with  the  domestic  law  of  the  Contracting  State  where  protection  is  claimed. 

(3)  However,  the  domestic  law  referred  to  in  sub-paragraphs  (1)  and  (2)  of 
this  paragraph  shall  not  operate  to  deprive  performers  of  the  ability  to  control, 
by  contract,  their  relations  with  broadcasting  organisations. 

Article  8 

Any  Contracting  State  may,  by  its  domestic  laws  and  regulations,  specify  the 
manner  in  which  performers  will  be  represented  in  connexion  with  the  exercise 
of  their  rights  if  several  of  them  participate  in  the  same  performance. 

Article  9 

Any  Contracting  State  may,  by  its  domestic  laws  and  regulations,  extend  the 
protection  provided  for  in  this  Convention  to  artistes  who  do  not  perform  literary 
or  artistic  works. 

Article  10 

Producers  of  phonograms  shall  enjoy  the  right  to  authorize  or  prohibit  the 
direct  or  indirect  reproduction  of  their  phonograms. 

Article  11 

If,  as  a  condition  of  protecting  the  rights  of  producers  of  phonograms,  or  of 
performers,  or  both,  in  relation  to  phonograms,  a  Contracting  State,  under  its 
domestic  law,  requires  compliance  with  formalities,  these  shall  be  considered 
as  fulfilled  if  all  the  copies  in  commerce  of  the  published  phonogram  or  their 
containers  bear  a  notice  consisting  of  the  symbol  ©,  accompanied  by  the  year 
date  of  the  first  publication,  placed  in  such  a  manner  as  to  give  reasonable  notice 
of  claim  of  protection ;  and  if  the  copies  of  their  containers  do  not  identify  the 
producer  or  the  licensee  of  the  producer  (by  carrying  his  name,  trade  mark  or 
other  appropriate  designation),  the  notice  shall  also  include  the  name  of  the 
owner  of  the  rights  of  the  producer ;  and,  furthermore,  if  the  copies  of  their 
containers  do  not  identify  the  principal  performers,  the  notice  shall  also  include 
the  name  of  the  person  who,  in  the  country  in  which  the  fixation  was  effected, 
owns  the  rights  of  such  performers. 

Article  12 

If  a  phonogram  published  for  commercial  purposes,  or  a  reproduction  of  such 
phonogram,  is  used  directly  for  broadcasting  or  for  any  communication  to  the 
public,  a  single  equitable  remuneration  shall  be  paid  by  the  user  to  the  performers, 
or  to  the  producers  of  the  phonograms,  or  to  both.  Domestic  law  may,  in  the  ab- 
sence of  agreement  between  these  parties,  lay  down  the  conditions  as  to  the 
sharing  of  this  remuneration. 

Article  13 

Broadcasting  organisations  shall  enjoy  the  right  to  authorize  or  prohibit : 

(a)  The  rebroadcasting  of  their  broadcasts ; 

(&)  The  fixation  of  their  broadcasts ; 

(c)  The  reproduction:  (i)  of  fixations,  made  without  their  consent,  of 
their  broadcasts;  (ii)  of  fixations,  made  in  accordance  with  the  provisions 
of  Article  15,  of  their  broadcasts,  if  the  reproduction  is  made  for  purposes 
different  from  those  referred  to  in  those  provisions  ; 

((Z)  The  communication  to  the  public  of  their  television  broadcasts  if 
such  communication  is  made  in  places  accessible  to  the  public  against  pay- 
ment of  an  entrance  fee ;  it  shall  be  a  matter  for  the  domestic  law  of  the 
State  where  protection  of  this  right  is  claimed  to  determine  the  conditions 
under  which  it  may  be  exercised. 

Article  14 

The  term  of  protection  to  be  granted  under  this  Convention  shall  last  at  least 
until  the  end  of  a  period  of  twenty  years  computed  from  the  end  of  the  year 
in  which : 

(a)  The  fixation  was  made — for  phonograms  and  for  performances  incor- 
porated therein ; 
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(ft)  the  performance  took  place — for  performances  not  incorporated  in 
ph-onograms ; 

(c)  The  broadcast  took  place — for  broadcasts. 

Article  15 

1.  Any  Contracting  State  may,  in  its  domestic  laws  and  regulations,  provide 
for  exceptions  to  the  protection  guaranteed  by  this  Convention  as  regards : 

(a)  Private  use; 

(b)  Use  of  short  excerpts  in  connexion  with  the  reporting  of  current 
events ; 

(c)  Ephemeral  fixation  by  a  broadcasting  organisation  by  means  of  its 
own  facilities  and  for  its  own  broadcasts  ; 

{d)  Use  solely  for  the  purposes  of  teaching  or  scientific  research. 

2.  Irrespective  of  paragraph  1  of  this  Article,  any  Contracting  State  may,  in  its 
domestic  laws  and  regulations,  provide  for  the  same  kinds  of  limitations  with 
regard  to  the  protection  of  performers,  producers  of  phonograms  and  broadcast- 
ing organisations,  as  it  provides  for,  in  its  domestic  laws  and  regulations,  in  con- 
nexion with  the  protection  of  copyright  in  literary  and  artistic  works.  However, 
compulsory  licenses  may  be  provided  for  only  to  the  extent  to  which  they  are 
compatible  with  this  Convention. 

Article  16 

1.  Any  State,  upon  becoming  party  to  this  Convention,  shall  be  bound  by  all  the 
obligations  and  shall  enjoy  all  the  benefits  thereof.  However,  a  State  may  at  any 
time,  in  a  notification  deposited  with  the  Secretary-General  of  the  United  Na- 
tions, declare  that : 

(a)  As  regards  Article  12:  (i)  it  will  not  apply  the  provisions  of  that 
Article;  (ii)  it  will  not  apply  the  provisions  of  that  Article  in  respect  of 
certain  uses;  (iii)  as  regards  phonograms  the  producer  of  which  is  not  a 
national  of  another  Contracting  State,  it  will  not  apply  that  Article;  (iv)  as 
regards  phonograms  the  producer  of  which  is  a  national  of  another  Contract- 
ing State,  it  will  limit  the  protection  provided  for  by  that  Article  to  the 
extent  to  which,  and  to  the  term  for  which,  the  latter  State  grants  protection 
to  phonograms  first  fixed  by  a  national  of  the  State  making  the  declaration ; 
however,  the  fact  that  the  Contracting  State  of  which  the  producer  is  a 
national  does  not  grant  the  protection  to  the  same  beneficiary  or  beneficiaries 
as  the  State  making  the  declaration  shall  not  be  considered  as  a  difference 
in  the  extent  of  the  protection. 

(&)  As  regards  Article  13,  it  will  not  apply  item  (d)  of  that  Article;  if 
a  Contracting  State  makes  such  a  declaration,  the  other  Contracting  States 
shall  not  be  obliged  to  grant  the  right  referred  to  in  Article  13,  item  (d), 
to  broadcasting  the  organisations  whose  headquarters  are  in  that  State. 

Article  17 

Any  State  which,  on  October  26,  1961,  grants  protection  to  producers  of  phono- 
grams solely  on  the  basis  of  the  criterion  of  fixation  may,  by  a  notification  depos- 
ited with  the  Secretary-General  of  the  United  Nations  at  the  time  of  ratification, 
acceptance  or  accession,  declare  that  it  will  apply,  for  the  purposes  of  Article  5. 
the  criterion  of  fixation  alone  and,  for  the  purposes  of  paragraph  1(a)  (iii)  and 
(iv)  of  Article  16,  the  criterion  of  fixation  instead  of  the  criterion  of  nationality. 

Article  18 

Any  State  which  has  deposited  a  notification  under  paragraph  3  of  Article  5, 
paragraph  2  of  Article  6,  paragraph  1  of  Article  16  or  Article  17,  may,  by  a  further 
notification  deposited  with  the  Secretary-General  of  the  United  Nations,  reduce 
its  scope  or  withdraw  it. 

Article  19 

Notwithstanding  anything  in  this  Convention,  once  a  performer  has  consented 
to  the  incorporation  of  his  performance  in  a  visual  or  audiovisual  fixation.  Article 
7  shall  have  no  further  application. 
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Article  20 

1.  This  Convention  shall  not  prejudice  rights  acquired  in  any  Contracting 
State  before  the  date  of  coming  into  force  of  this  Convention  for  that  State. 

2.  No  Contracting  State  shall  be  bound  to  apply  the  provisions  of  this  Conven- 
tion to  performances  or  broadcasts  v^^hich  took  place,  or  to  phonograms  which 
were  fixed,  before  the  date  of  coming  into  force  of  this  Convention  for  that 
State. 

Article  21 

The  protection  provided  for  in  this  Convention  shall  not  prejudice  any  protec- 
tion otherwise  secured  to  performers,  producers  of  phonograms  and  broadcasting 
organisations. 

Article  22 

Contracting  States  reserve  the  right  to  enter  into  special  agreements  among 
themselves  in  so  far  as  such  agreements  grants  to  performers,  producers  of  phono- 
grams or  broadcasting  organisations  more  extensive  rights  than  those  granted 
by  this  Convention  or  contain  other  provisions  not  contrary  to  this  Convention. 

Article  23 

This  Convention  shall  be  deposited  with  the  Secretary-General  of  the  United 
Nations.  It  shall  be  open  until  June  30,  1962  for  signature  by  any  State  invited 
to  the  Diplomatic  Conference  on  the  International  Protection  of  Performers,  Pro- 
ducers of  Phonograms  and  Broadcasting  Organisations  which  is  a  party  to  the 
Universal  Copyright  Convention  or  a  member  of  the  International  Union  for  the 
Protection  of  Literary  and  Artistic  Works. 

Article  24 

1.  This  Convention  shall  be  subject  to  ratification  or  acceptance  by  the  signatory 
States. 

2.  This  Convention  shall  be  open  for  accession  by  any  State  invited  to  the 
Conference  referred  to  in  Article  23,  and  by  any  State  Member  of  the  United 
Nations,  provided  that  in  either  case  such  State  is  a  party  to  the  Universal  Copy- 
right Convention  or  a  member  of  the  International  Union  for  the  Protection  of 
Literary  and  Artistic  Works. 

3.  Ratification,  acceptance  or  accession  shall  be  effected  by  the  deposit  of  an 
instrument  to  that  effect  with  the  Secretary-General  of  the  United  Nations. 

Article  25 

1.  This  Convention  shall  come  into  force  three  months  after  the  date  of  deposit 
of  the  sixth  instrument  of  ratification,  acceptance  or  accession. 

2.  Subsequently,  this  Convention  shall  come  into  force  in  respect  of  each  State 
three  months  after  the  date  of  deposit  of  its  instrument  of  ratification,  acceptance 
or  accession. 

Article  26 

1.  Each  Contracting  State  undertakes  to  adopt,  in  accordance  with  its  Con- 
stitution, the  measures  necessary  to  ensure  the  application  of  this  Convention. 

2.  At  the  time  of  deposit  of  its  instrument  of  ratification,  acceptance  or  acces- 
sion, each  State  must  be  in  a  position  under  its  domestic  law  to  give  effect  to  the 
terms  of  this  Convention. 

Article  21 

1.  Any  State  may,  at  the  time  of  ratification,  acceptance  or  accession,  or  at  any 
time  thereafter,  declare  by  notification  addressed  to  the  Secretary-General  of 
the  United  Nations  that  this  Convention  shall  extend  to  all  or  any  of  the  terri- 
tories for  whose  international  relations  it  is  responsible,  provided  that  the  Uni- 
versal Copyright  Convention  or  the  International  Convention  for  the  Protection 
of  Literary  and  Artistic  Works  applies  to  the  territory  or  territories  concerned. 
This  notification  shall  take  effect  three  months  after  the  date  of  its  receipt. 

2.  The  notifications  referred  to  in  paragraph  3  of  Article  5,  paragraph  2  of 
Article  6,  paragraph  1  of  Article  16  and  Articles  17  and  18,  may  be  extended  to 
cover  all  or  any  of  the  territories  referred  to  in  paragraph  1  of  this  Article. 
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Article  28 

1.  Any  Contracting  State  may  denounce  this  Convention,  on  its  own  behalf, 
or  on  behalf  of  all  or  any  of  the  territories  referred  to  in  Article  27. 

2.  The  denunciation  shall  be  effected  by  a  notification  addressed  to  the  Secre- 
tary-General of  the  United  Nations  and  shall  take  effect  twelve  months  after 
the  date  of  receipt  of  the  notification. 

3.  The  right  of  denunciation  shall  not  be  exercised  by  a  Contracting  State 
before  the  expiry  of  a  period  of  five  years  from  the  date  on  which  the  Convention 
came  into  force  with  respect  to  that  State. 

4.  A  Contracting  State  shall  cease  to  be  a  party  to  this  Convention  from  that 
time  when  it  is  neither  a  party  to  the  Universal  Copyright  Convention  nor  a 
member  of  the  International  Union  for  the  Protection  of  Literary  and  Artistic 
Works. 

5.  This  Convention  shall  cease  to  apply  to  any  territory  referred  to  in  Article 
27  from  that  time  when  neither  the  Universal  Copyright  Convention  nor  the 
International  Convention  for  the  Protection  of  Literary  and  Artistic  Works 
applies  to  that  territory. 

Article  29 

1.  After  this  Convention  has  been  in  force  for  five  years,  any  Contracting  State 
may,  by  notification  addressed  to  the  Secretary-General  of  the  United  Nations, 
request  that  a  conference  be  convened  for  the  purpose  of  revising  the  Convention, 
The  Secretary-General  shall  notify  all  Contracting  States  of  this  request.  If, 
within  a  period  of  six  months  following  the  date  of  notification  by  the  Secretary- 
General  of  the  United  Nations,  not  less  than  one  half  of  the  Contracting  States 
notify  him  of  their  concurrence  with  the  request,  the  Secretary-General  shall 
inform  the  Director-General  of  the  International  Labour  Ofllice.  the  Director- 
General  of  the  United  Nations  Educational,  Scientific  and  Cultural  Organization 
and  the  Director  of  the  Bureau  of  the  International  Union  for  the  Protection 
of  Literary  and  Artistic  Works,  who  shall  convene  a  revision  conference  in  co- 
operation with  the  Intergovernmental  Committee  provided  for  in  Article  32. 

2.  The  adoption  of  any  revision  of  this  Convention  shall  require  an  aflSrmative 
vote  by  two-thirds  of  the  States  attending  the  revision  conference,  provided  that 
this  majority  includes  two-thirds  of  the  States  which,  at  the  time  of  the  revision 
conference,  are  parties  to  the  Convention. 

3.  In  the  event  of  adoption  of  a  Convention  revising  this  Convention  in  whole 
or  in  part,  and  unless  the  revising  Convention  provides  otherwise: 

(a)  This  Convention  shall  cease  to  be  open  to  ratification,  acceptance  or 
accession  as  from  the  date  of  entry  into  force  of  the  revising  Convention; 

(h)  This  Convention  shall  remain  in  force  as  regards  relations  between  or 
with  Contracting  States  which  have  not  become  parties  to  the  revising 
Convention. 

Article  SO 

Any  dispute  which  may  arise  between  two  or  more  Contracting  States  con- 
cerning the  interpretation  or  application  of  this  Convention  and  which  is  not 
settled  by  negotiation  shall,  at  the  request  of  any  one  of  the  parties  to  the  dispute, 
be  referred  to  the  International  Court  of  Justice  for  decision,  unless  they  agree  to 
another  mode  of  settlement. 

Article  31 

Without  prejudice  to  the  provisions  of  paragraph  3  of  Article  5,  paragraph 
2  of  Article  6,  paragraph  1  of  Article  16  and  Article  17,  no  reservation  may  be 
made  to  this  Convention. 

Article  32 

1.  An  Intergovernmental  Committee  is  hereby  established  with  the  following 
duties : 

(a)  To  study  questions  concerning  the  application  and  operation  of  this 
Convention ;  and 

(6)  To  collect  proposals  and  to  prepare  documentation  for  possible  re- 
vision of  this  Convention. 

2.  The  Committee  shall  consist  of  representatives  of  the  Contracting  States, 
chosen  with  due  regard  to  equitable  geographical  distribution.  The  number  of 
members  shall  be  six  if  there  are  twelve  Contracting  States  or  less,  nine  if  there 
are  thirteen  to  eighteen  Contracting  States  and  twelve  if  there  are  more  than 
eighteen  Contracting  States. 
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3.  The  Committee  shall  be  constituted  twelve  months  after  the  Convention 
comes  into  force  by  an  election  organised  among  the  Contracting  States,  each  of 
which  shall  have  one  vote,  by  the  Director-General  of  the  International  Labour 
Oflace,  the  Director-General  of  the  United  Nations  Educational,  Scientific  and 
Cultural  Organization  and  the  Director  of  the  Bureau  of  the  International 
Union  for  the  Protection  of  Literary  and  Artistic  Works,  in  accordance  with  rules 
previously  approved  by  a  majority  of  all  Contracting  States. 

4.  The  Committee  shall  elect  its  Chairman  and  oflBcers.  It  shall  establish  its 
own  rules  of  procedure.  These  rules  shall  in  particular  provide  for  the  future 
operation  of  the  Committee  and  for  a  method  of  selecting  its  members  for  the 
future  in  such  a  way  as  to  ensure  rotation  among  the  various  Contracting 
States. 

5.  OflScials  of  the  International  Labour  OflBce,  the  United  Nations  Educational, 
Scientific  and  Cultural  Organization  and  the  Bureau  of  the  International  Union 
for  the  Protection  of  Literary  and  Artistic  Works,  designated  by  the  Directors- 
General  and  the  Director  thereof,  shall  constitute  the  Secretariat  of  the 
Committee. 

6.  Meetings  of  the  Committee,  which  shall  be  convened  whenever  a  majority 
of  its  members  deems  it  necessary,  shall  be  held  successively  at  the  headquarters 
of  the  International  Labour  OflBce,  the  United  Nations  Educational,  Sicentific 
and  Cultural  Organization  and  the  Bureau  of  the  International  Union  for  the 
Protection  of  Literary  and  Artistic  Works. 

7.  Expenses  of  members  of  the  Committee  shall  be  borne  by  their  respective 
Governments. 

Article  33 

1.  The  present  Convention  is  drawn  up  in  English,  French  and  Spanish,  the 
three  texts  being  equally  authentic. 

2.  In  addition,  oflicial  texts  of  the  present  Convention  shall  be  drawn  up  in 
German,  Italian  and  Portuguese. 

Article  34 

1.  The  Secretary-General  of  the  United  Nations  shall  notify  the  States  invited 
to  the  Conference  referred  to  in  Article  23  and  every  State  Member  of  the  United 
Nations,  as  well  as  to  the  Director-General  of  the  International  Labour  OflBce,  the 
Director-General  of  the  United  Nations  Educational,  Scientific  and  Cultural 
Organization  and  the  Director  of  the  Bureau  of  the  International  Union  for  the 
Protection  of  Literary  and  Artistic  Works : 

(a)  Of  the  deposit  of  each  instrument  of  ratification,  acceptance  of 
accession ; 

( & )   Of  the  date  of  entry  into  force  of  the  Convention ; 

(c)  Of  all  notifications,  declarations  or  communications  provided  for  in 
this  Convention ; 

id)  If  any  of  the  situations  referred  to  in  paragraphs  4  and  5  of  Article 
21  arise. 

2.  The  Secretary-General  of  the  United  Nations  shall  also  notify  the  Director- 
General  of  the  International  Labour  OflBce,  theh  Director-General  of  the  United 
Nations  Educational,  Scientific  and  Cultural  Organization  and  the  Director  of 
the  Bureau  of  the  International  Union  for  the  Protection  of  Literary  and  Artistic 
Works  of  the  requests  communicated  to  him  in  accordance  with  Article  29,  as 
well  as  of  any  communication  received  from  the  Contracting  States  concerning 
the  revision  of  the  Convention. 

In  faith  whereof,  the  undersigned,  being  duly  authorized  thereto,  have  signed 
this  Convention. 

Done  at  Rome,  this  twenty-sixth  day  of  October  1961,  in  a  single  copy  in  the 
English,  French  and  Spanish  languages.  Certified  true  copies  shall  be  delivered 
by  the  Secretary-General  of  the  United  Nations  to  all  the  States  invited  to  the 
Conference  referred  to  in  Article  23  and  to  every  State  Member  of  the  United 
Nations,  as  well  as  to  the  Director-General  of  the  International  Labour  OflBce, 
the  Director-General  of  the  United  Nations  Educational,  Scientific  and  Cultural 
Organization  and  the  Director  of  the  Bureau  of  the  International  Union  for  the 
Protection  of  Literary  and  Artistic  Works. 

(b)  State  of  Ratifications,  Acceptances  or  Accessions  as  of  September  1, 
J977 : ' 


2  1  Copyright  9  (Jan.  1977)  ;  5  Copyright  115  (May  1977)  ;  see  also  Rome  Convention, 
1961 :  Item  B-2,  Copyright  Laws  and  Treaties  of  the  World. 
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Contracting  state :  Entry  into  force 

Austria    June  9,  1973. 

Brazil September  29,  190.".. 

Chile    September    5,    1974. 

Colombia     September  17,  1970. 

Congo    May  18.  1964. 

Costa  Rica September    9,    1971. 

Czechoslovakia    August  14,  1964. 

Denmark September  23,  1965. 

Ecuador    May  18,  1964. 

Fiji     April  11.  1972. 

Germany,    Federal    RepubUe   of October  21,  1966. 

Guatemala    January  14,  1977. 

Italy    April  8,  1975. 

Luxembourg February    25,    1976. 

Mexico May  18,  1964. 

Niger   Do. 

Paraguay    February    26,    1970. 

Sweden    May  18,  1964. 

United    Kingdom Da 

Uruguay   July  4,  1977. 

Appendix  5(i) 

THE  COPYRIGHT  LAW  OF  THE  FEDERAL  REPUBLIC  OF  GERMANY 

AND  GREAT  BRITAIN 

(Excerpted  from  the  Report  prepared  by  the  I'.S.  Copyright  Office  and  sub- 
mitted to  the  Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administration 
of  Justice  of  the  Committee  on  the  Judiciary,  U.S.  House  of  Repre.sentatives, 
June,  1978  (pages  19&-216).) 

The  Law  of  Germany 

The  1965  German  Copyright  law  recognizes  a  twenty-five  year  right  of  remu- 
neration in  the  performer,  with  the  record  producer  enjoying  the  right  to  share 
the  proceeds. 

Article  76(2)  provides:  '"A  performance  which  has  been  lawfully  fixed  on 
visual  or  sound  records  may  be  broadcast  without  the  consent  of  the  performer 
if  such  records  have  previously  been  published ;  however,  in  such  circumstances 
the  performer  shall  be  paid  an  equitable  remuneration." 

Article  77  states :  "If  a  performance  is  publicly  communicated  by  means  of 
visual  or  sound  records  or  if  a  broadcast  performance  is  publicly  communicated, 
the  performer  shall  have  the  right  to  an  equitable  remuneration  with  respect 
thereto." 

And  Article  86  adds  :  "If  a  published  sound  record  on  which  a  performance  has 
been  fixed  is  used  for  public  communication,  the  producer  of  the  sound  record 
shall  have  a  right  as  against  the  performer  to  an  equitable  participation  in  the 
remuneration  which  the  performer  receives  pursuant  to  Article  76,  paragraph 
(2),  and  Article  77." 

The  joint  collecting  society  organized  in  1955  in  anticipation  of  enacting  a 
revised  copyright  law  is  GVL  ( Gesellschaft  zur  Verwertung  von  Leistungsschu- 
fzrechten  m.b.h.)  Its  composition  and  activities  are  more  closely  regulated  by 
statute  than  are  those  of  other  western  societies.  A  law  enacted  simultaneously 
with  the  1965  Copyright  Act,  the  Act  Dealing  with  the  Administration  of  Copy- 
rights and  Related  Rights,  September  9,  1965,  establishes  general  guidelines  for 
the  activities  and  operation  of  GVL. 

GVL  administers  performer-producer  rights  relating  to  broadcasting,  public 
performance  and  private  duplication  of  sound  recordings.  In  addition,  it  is 
directed  by  statute  to  arrange  welfare  and  assistance  facilities  for  the  owners 
of  the  rights  or  privileges  administered  by  it. 

MEMBERSHIP 

In  1976,  18,000  performers  and  200  record  producers  were  affiliated  with  GVL. 
Membership  is  available  to  any  performer  or  producer  who  owns  performing 
rights,  regardless  of  nationality. 
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FEES 

Article  13  of  the  1965  Administration  Act  provides:  "In  establishing  such 
charges  and  in  collecting  the  remuneration,  the  collecting  society  shall  pay  due 
regard  to  the  religious,  cultural  and  social  interest  of  the  persons  liable  to  pay 
remuneration,  including  youth  welfare  interests." 

GVL  contracts  with  broadcasters  for  an  annual  lump  sum  payment  for  per- 
formance rights,  based  upon  the  license  fees  received  by  broadcasters.  Separate 
contracts  are  negotiated  with  ARD  (Arbeitsgemeinschaft  der  Rundfunkanstalten 
der  Bundesrepublik  Deutschland),  the  federal  and  regional  broadcasting  cor- 
poration ;  with  commercial  broadcasting  stations  such  as  Bayerische  Rundfunk, 
Radio  Bremen,  and  South-Xorth-and  West  German  Radio;  and  with  radio  cor- 
porations such  as  Radio  Free  Europe. 

The  current  yearly  rate  paid  by  federal  and  regional  stations  (ARD)  is  36 
pfennigs  per  radio  or  television  owner.  Commercial  stations  pay  Sy2%  of 
gross  advertising  revenue,  less  commissions.  The  total  sum  received  by  GVL 
for  broadcasters'  use  of  sound  recordings  in  1976  was  DM  15,000,000. 

Fees  for  non-broadcast  uses  of  sound  recordings,  as  in  Denmark  and  Austria, 
are  based  on  a  percentage  of  the  performance  fees  charged  by  the  authors'  soci- 
ety, GEMA.  This  fee  is  typically  20%  of  the  relevant  fee  collected  for  authors 
and  composers.  In  fiscal  1976,  this  public  performance  sum,  totalled  DM  5,000.000. 

Fees  and  distributions  may  be  appealed  to  the  Patent  Office  on  grounds  of 
"unreasonableness",  and  then  to  the  administrative  courts. 

COLLECTION 

GVL  collects  broadcasters'  lump  sum  performance  payments.  These  payments 
are  accompanied  by  broadcasting  logs,  identifying  each  record  by  the  producer's 
code  number,  and  listing  corresponding  play  time. 

GEMA  collects  fees  for  non-broadcasting  performance,  deducts  20%  for  col- 
lection administration  costs,  and  transfers  the  residue  to  GVL  for  distribution. 
In  1976,  GEMA  transferred  DM  4,200,000  to  GVL  for  distribution. 

CALCULATION    OF    ROYALTIES 

Article  7  of  the  1965  Administration  Act  provides  the  following  general 
guidelines : 

Article  7:  Apportionment  of  Income.  The  collecting  society  shall  appor- 
tion the  income  resulting  from  its  activity  according  to  definite  rules  (ap- 
portionment plan)  which  will  prevent  any  arbitrary  system  of  apportionment. 
The  apportionment  plan  shall  conform  to  the  principle  that  culturally  im- 
portant works  and  performance  are  to  be  promoted.  The  principle  of  the 
apportionment  plan  shall  be  incorporated  in  the  collecting  society's  articles. 
Unlike  the  systems  prevalent  in  other  western  countries,  performers'  royalties 
in  Germany  are  calculated  on  the  basis  of  each  individual's  recording  related 
earnings  (including  recording  session  fees  and  record  sales)  from  the  previous 
year,  according  to  a  scale  approved  by  a  performers'  bargaining  agent,  the 
German  Orchestra  Association. 

Performers'  payments  are  determined  by  the  relationship  his  or  her  income 
from  sound  recordings  bears  to  the  total  distributable  fund,  except  that  the  share 
of  a  performer  earning  more  than  DM  45,000  annually  is  scaled  down  thus : 

Percent 
of  share 

Under  DM  45,000 100 

Over  DM  45,000-DM  135.000 50 

Over  DM  135,000  to  DM  265,000 30 

Over  DM  265,000  to  DM  700,000 10 

Over  DM  700.000 Minimum 

Producers'  shares  for  public  performance  are  36%  of  the  net  distributable 
revenue.  Performers'  total  share  is  64%  of  the  net  distributable  revenue,  of 
which  36%  goes  to  individual  performers  who  have  recorded,  in  the  same  propor- 
tion as  their  broadcasting  share,  and  28%  is  earmarked  for  individual  perform- 
ers employed  by  the  broadcasting  organizations.  Individual  shares  are  calcu- 
lated on  the  basis  of  information  supplied  to  GVL. 
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DISTRIBUTION  OF  LICENSE  FEES 

Article  9  of  the  1965  Administration  Act  provides  that  GVL's  books  will  be  in- 
spected regularly  by  chartered  accountants,  but  dues  not  limit  the  acceptable 
costs  of  administration.  GVL  deducts  its  administration  costs  before  making  any 
distributions  to  performers  and  producers.  Because  it  makes  no  calculations 
based  on  air  play,  these  costs  are  extremely  low.  and  last  year  amounted  to  less 
than  5%.  Unlike  beneficiaries  in  Denmark  and  Austria,  German  performance 
rights  beneficiaries  split  administrative  costs. 

GVL  is  legally  permitted  to  designate  57o  of  its  total  distributable  funds  to  a 
collective  Performers'  Fund  for  cultural,  religious  and  educational  purposes, 
and  did  so  in  1976. 

Distributable  funds  emanating  from  the  public  broadcast  of  recorded  works 
are  paid  semiannually — 50%  to  performers  and  507c  to  producers.  Performers' 
shares  are  paid  individually ;  but  producers  receive  a  lump  sum,  which  they 
allocate  to  individual  labels  on  the  basis  of  air  play  listed  in  broadcasting  logs. 

Public  performance  fees,  from  which  GEMA's  207o  administrative  expenses 
have  been  deducted,  are  split  64%  to  performers,  34%  to  producers.  Of  the  per- 
formers' 64%,  287c  is  paid  to  i)erformers  employed  by  broadcasting  corporations, 
and  the  remaining  36%  is  divided  among  recording  artists  in  proportion  to  their 
record-related  earnings. 

MULTILATERAL   AGREEMENTS 

Germany  has  belonged  to  the  Rome  Convention  since  19G6. 

GVL  has  made  bilateral  agreements  with  Denmark,  Austria,  and  Sweden  to 
pay  for  performances  of  their  recordings  in  Germany.  But,  as  discussed  above, 
because  Germany's  performer  payments  are  calculated  as  a  ratio  of  each  i>er- 
former's  recording-related  earnings,  rather  than  by  the  play  time  of  his  or  her 
recording,  GVL  cannot  calculate  foreign  nationals'  shares.  Therefore,  by  mutual 
agreement,  each  of  these  collecting  societies  retains  the  sums  it  would  other- 
wise exchange  with  GVL.  Although  German  oflBcials  express  satisfaction  with 
this  system  and  foresee  no  possibility  of  altering  the  GVL  distribution  scheme 
to  one  based  upon  i)erformers'  air  play  time,  and  although  GVL's  system  com- 
IKjrts  with  the  rather  vague  criteria  of  the  Rome  Convention,  Austrian,  Danish 
and  Swedish  i)erformances  whose  recordings  are  played  in  Germany  obviously 
suffer  financially  from  their  inability  to  receive  royalties  based  upon  German 
air  play  time. 

Finally,  GVL  system  precludes  any  bilateral  arrangements  with  the  United 
Kingdom  because  Germany  feels  bound  to  the  principle  of  individual  payments 
as  opposed  to  collective  payments  to  British  unions. 

American  recordings  are  played  frequently  by  German  radio  stations;  but, 
of  course,  GVL  pays  neither  American  companies  nor  performers  (other  than 
those  who  belong  to  GVL  and  make  German  recordings)  for  performances  of 
these  works  in  Germany.  German  licensees  of  American  record  companies  pay 
an  undisclosed  contracted  amount  of  performance  royalties  to  American  record 
companies.  However,  if  the  United  States  were  to  become  a  signatory  to  the 
Rome  Convention,  the  developing  countries  who  import  large  volumes  of  U.S. 
music  might  then  reserve  performance  rights  under  Article  16  of  the  Rome 
Convention. 

Conclusion 

Germany's  performance  rights  legislation  for  sound  recordings  is  unique 
in  the  West  in  naming  the  performer  as  the  right  holder,  and  giving  the  pro- 
ducer a  subsidiary  right  to  a  share.  As  in  other  Western  legislation,  the  per- 
formance right  is  not  an  exclusive  right  to  authorize,  but  a  secondary  right  to 
compensation  for  the  broadcast  or  public  performance  of  recorded  sounds.  The 
law's  provisions  reflect  an  earlier  agreement  between  performers  (who  pre- 
viously had  a  full  copyright  in  i^erformance  as  adaptations,  which  was  not 
enforced),  broadcasters  and  authors  (who  opposed  the  principle  of  perform- 
ance royalties),  and  producers  (who  had  no  previous  legal  rights  that  sought 
to  share  royalty  payments)  ;  and  no  efforts  are  underway  to  alter  it.  GVL's 
unique  distribution  system  practically  precludes  German  performers  from  re- 
ceiving payments  for  air  play  or  public  performances  in  Britain,  Austria,  Den- 
mark or  Sweden.  At  the  same  time,  GVL's  payment  scale  ceilings  assure  a  more 
balanced    distribution    of    public    performance    funds    than    occur    under    the 
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Gramex  or  LSG  systems.  Further,  GVL  legally  assigns  approximately  5%  of 
its  receipts  to  a  Performers'  Fund,  for  collective  performer  uses. 

Broadcasting  in  the  Federal  Republic  of  Germany,  as  elsewhere  in  Europe, 
is  a  public  entity  whose  activities  are  loosely  monitored  by  an  advisory  board 
representing  various  social  groups.  Broadcasters'  obligation  to  maintain  varied 
program  content  is  conscientiously  observed.  To  assure  the  continued  exposure 
of  classical  music,  each  of  the  nine  German  radio  stations  supports  one  or  more 
live  orchestras.  However,  live  music  is  seldom  played  on  radio.  Rather,  broad- 
casters normally  tape  live  performances  for  delayed  air  play.  Broadcasting 
stations  frequently  co-produce  sound  recordings  of  their  house  orchestras'  per- 
formances. Performance  royalties  from  air  play  of  these  recordings,  of  course, 
inure  to  the  broadcaster-producer,  as  well  as  to  the  performers. 

Although  no  information  is  available  on  the  financial  status  of  musicians  in 
the  Federal  Republic  of  Germany,  evidence  shows  that  the  number  of  German 
musicians  is  increasing  and  is  higher  per  capita  in  West  Germany  than  in  other 
highly  populated  western  countries. 

The  number  of  musicians  in  West  Germany  decreased  from  48,500  to  29,500 
between  1950  and  1970.  But,  as  of  1971,  one  of  every  4,000  West  Germans  was 
a  musician,  as  compared  with  one  of  every  5,000  persons  in  the  United  Kingdom 
and  one  of  every  7,000  Frenchmen. 

The  Law  in  England 

The  United  Kingdom  first  legislated  performance  rights  for  sound  recordings 
in  the  current  Copyright  Act  of  1956,  although  a  producer's  right  to  remunera- 
tion for  performance  of  his  or  her  sound  recordings  was  judicially  read  into 
the  precedent  copyright  law  by  1934. 

Section  12(1)  of  the  current  Copyright  Act  states:  "Copyright  shall  subsist 
...  in  every  sound  recording  of  which  the  maker  was  a  qualified  person  at  the 
time  when  the  recording  was  made."  Section  12(4)  grants  the  copyright  ex- 
clusively to  the  record  producer.  Section  12(5)  secures  the  producer's  exclusive 
right  to  control  the  following  acts  with  respect  to  his  or  her  copyright  sound 
recordings:  "(a)  making  a  record  embodying  the  recording;  (&)  causing  a 
recording  to  be  heard  in  public  ;  (c)  broadcasting  the  recording." 

The  term  of  protection  is  from  the  time  of  the  making  to  first  publication 
plus  50  years  thereafter. 

The  performer  has  no  legal  rights  in  his  recorded  performances  under  the 
Copyright  Act,  but  his  or  her  interests  are  protected  by  criminal  law.  Per- 
formers' Protection  Acts  from  1958  to  1972  provide  criminal  penalties  from  the 
unauthorized  public  performance  of  sound  recordings : 

Section  1  of  the  1972  Act  provides:  "[A]  person  [who]  knowingly  uses  for 
the  purpose  of  a  public  i)erformance  a  record  so  made,  shall  be  guilty  of  an 
offense  under  this  Act,  and  shall  be  liable,  on  a  summary  conviction  to  a  fine 
not  to  exceed  £20  for  each  record  in  respect  of  which  an  offense  is  proved,  but 
not  exceeding  £400  in  respect  of  any  one  transaction  ..." 

Section  3  provides  for  a  maximum  penalty  of  £400  for  broadcasting  a  sound 
recording  without  the  performer's  consent. 

Phonographic  Performance  Limited  (PPL)  is  a  non-profit  organization 
established  by  record  producers  in  1934  to  administer  the  performance  rights 
recognized  in  the  Caricardine  case.  It  administers  funds  to  both  producers  and 
performers,  following  a  formula  agreed  upon  by  IFPI  and  the  British  musicians' 
unions,  although  producers  are  the  only  party  legally  entitled  to  such  royalties. 
PPL  has  dispensed  performance  payments  since  1944  and  is  the  oldest  collection 
society. 

MEMBERSHIP 

PPL  membership  is  available  to  record  producers,  who  assign  all  their  legal 
performance  rights  to  the  society.  This  transfer  authorizes  PPL  to  restrict  user 
licenses  according  to  union  sanctioned  conditions  known  as  needle-time  agree- 
ments. 150  producers  are  members  of  PPL;  and,  as  of  1976,  more  than  31,550 
performers  shared  in  revenue  distributions. 

FEES 

PPL  negotiates  sound  recording  licensing  fees  with  both  broadcasters  and 
other  users.  The  largest  broadcaster,  BBC,  is  a  public  entity,  and  makes  quar- 
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terly  payments  of  1128  per  hour  for  network  radio  uses  of  sound  recordings. 
The  television  rate  is  higher  but  television  broadcasts  fewer  recordings.  The  total 
BBC  fee  paid  to  PPL  in  fiscal  1976  was  £1,250,00. 

At  its  inception  in  the  early  1970's,  the  Independent  Broadcasting  Association, 
an  association  of  independent  commercial  radio  broadcasters,  negotiated  a  five- 
year  graduated  .«;cale  rale  for  performing  copyright  sound  recordings  based  on 
members'  net  advertising  revenues.  The  scale  began  at  37c;  and  is  now  7%  of  the 
nineteen  affiliated  radio  stations'  net  advertising  revenue,  or  approximately  11 
million  in  fiscal  1976. 

PPL  has  contracted  with  IBA  television  affiliates  to  pay  license  fees  for  per- 
forming sound  recordings  based  on  audience  size  and  minutes  of  use.  Stations 
serving  audiences  larger  than  1.75  million  persons  pay  17.50  per  minute  for 
feature  use.  and  11.20  per  quarter  minute  of  incidental  use.  Commercial  tele- 
vision stations  serving  smaller  populations  pay  13.90  per  minute  for  feature  use 
and  60  p.  for  each  quarter  minute  of  incidental  use. 

Individual  rates  are  negotiated  for  public  i)erformance  use,  and  these  com- 
prise approximately  one-third  of  total  public  performance  license  fees,  or  about 
£1,000,000  last  year. 

PPL's  license  fees  and  terms  are  not  legislated,  and  dissatisfied  parties  may 
appeal  them  to  a  Performing  Rights  Tribunal  on  grounds  of  "unreasonableness". 

COLLECTION   OF   LICENSE  FEES 

PPL  collects  license  fees  from  the  BBC,  IBA  affiliates,  and  Manx  Radio,  Isle 
of  Man.  Broadcasters  submit  logs  identifying  the  selections  played  and  corre- 
sponding play  time.  PPL  currently  maintains  a  computerized  master  index  iden- 
tifying more  than  200,000  recordings,  the  performing  artists,  and  corresponding 
play  time  for  each. 

CALCULATION    OF  ROYALTIES 

PPL  calculates  performers'  performance  royalties  on  the  basis  of  seconds  of 
air  play  time  as  shown  in  broadcasting  logs,  according  to  contracts  between 
performers  and  approximately  600  U.K.  reord  producers.  Record  producers  get 
a  lump  sum  of  67V-2%  of  total  performance  royalties. 

PPL  has  found  that  public  performance  typically  follow  the  use  patterns  of 
broadcasts,  and  therefore  calculates  these  performer  royalties  according  to  the 
broadcast  formula. 

DISTRIBUTION    OF   LICENSE   FEES 

Although  producers  enjoy  the  only  legal  right  to  British  performance  royalties 
for  sound  recordings,  they  have  agreed  to  split  these  sums  with  performers. 
Implementing  this  agreement,  PPL  annually  distributes  67Vj%  of  distributable 
performance  funds  to  producers,  20%  to  performers  under  the  terms  of  their 
respective  contracts  with  producers,  and  12^2%  to  the  Musicians'  Union,  to  be 
used  collectively.  PPL  retains  on  account  all  funds  owed  to  performers  who 
cannot  be  located.  These  sums  to  date  total  between  .$400,000  and  $500,000. 

PPL  has  unusually  low  administration  costs,  typically  ranging  from  3%  to 
4%.  These  are  deducted  from  total  collections  before  any  shares  are  calculated. 
PPL  reports  that  70%  o^  administration  costs  are  incurred  in  enforcing  needle 
time  agreements  applicable  to  public  performances.  Therefore,  unions  are  in 
effect  receiving  a  split  substantially  higher  than  12i^%. 

MULTILATERAL  AGREEMENTS 

The  United  Kingdom  has  belonged  to  the  Rome  Convention  since  1964.  How- 
ever, PPL  makes  no  extraterritorial  performance  payments  to  other  Rome  coun- 
tries because  performers  have  no  intellectual  property  rights  in  the  public  per- 
formance of  their  recordings  under  British  law.  Moreover,  as  discussed  earlier, 
GRAMEX,  GVL  and  LSG  have  to  date  been  unwilling  to  make  any  payments 
to  British  Unions  for  jjerformances  of  sound  recordings  in  their  countries, 
principally  on  grounds  that  collective  payments  contravene  their  national  laws' 
principle  of  individual  performer  payments. 
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The  Cambridge  meetings  are  attempting  to  facilitate  agreements  between 
these  countries  and  the  U.K.  by  establishing  a  principle  which  will  permit  royal- 
ties collected  locally  to  be  distributed  m  ..ccordance  with  the  rules  of  the  per- 
former's national  society.  Meantime,  a  move  is  underway  in  Britain  to  organize 
a  society  to  administer  performers  rights  internationally. 

The  resolution  of  the  conflict  between  the  United  Kingdom  and  other  indus- 
trialized western  countL-ies  has  been  de  cribed  as  'tne  i^ey  lO  the  j-utuie  success 
of  the  Rome  Convention".  Although  the  Cambridge  meetings  and  the  active 
efforts  of  the  record  industry  have  made  progress  toward  an  eventual  compro- 
mise, no  solution  seems  imminent. 

The  United  Kingdom  makes  no  payments  for  the  performance  of  U.S.  records, 
although  some  U.K.  companies  pay  their  American  affiliates  by  contract.  Should 
the  L.v>.  jCin  the  Kome  Lon  ent  un.  \t  would  pr  simiai.ly  face  the  same  problems 
as  Denmark,  Austria  and  Germany  in  exchanging  performance  royalty  payments 
with  the  United  Kingdom. 

Conclusion 

The  United  Kingdom's  performance  profile  is  unique  for  several  reasons.  First, 
it  legislates  a  full  copyright,  with  an  attendant  right  to  withhold  or  restrict 
publication.  Second,  the  performer  enjoys  no  legal  copyright  or  related  right 
to  control  or  receive  royalties  for  public  performance  of  his  recorded  pe  ^rm- 
ances.  And,  finally,  performers  unions  are  stronger  in  Great  Britain  thafi  any- 
where else  in  the  west. 

The  British  musicians'  union  is  solely  responsible  for  the  current  healthy 
status  of  Uve  music  in  the  United  Kingdom.  Its  focus  has  been  collective :  to 
emphasize  the  economic  health  of  the  mc.scians  pioiess-.n.  at  tne  expense  of 
individual  recording  artists,  insofar  as  it  is  possible.  Thus,  the  Union  bargains 
with  users,  through  PPL,  for  needletime  restrictions  to  assure  employment  op- 
portunities for  live  musici  ns.  Under  these  agreements,  a  oroadcaster  o/  other 
public  performance  user  may  perform  copyrighted  sound  recordings  for  limited 
times,  provided  that  he  or  she  hires  live  musicians  to  perform  for  designated 
periods. 

Current  needletime  agreements  with  BBC  limit  radio  record  play  time  to 
ninety-seven  hours  per  week  for  the  four  hour  radio  services,  twelve  hours  per 
week  for  regional  services,  seven  hours  a  week  lor  io.  al  rad  o  stat-ons,  and 
fifty  hours  each  week  extended  services.  IBA  radio  station  affiliates  may  use 
recorded  music  sixty-three  hours  each  week,  or  a  maximum  of  nine  hours  per 
day  (50%  rotal  broadcasting  time) . 

Television  needletime  restrictions  are  more  strict.  For  example,  BBC  is 
limited  to  five  hours  per  week  and  commercial  IBA  television  needletime  can- 
not exceed  one  hour  per  week  per  station  for  main  feature  use  or  two  and  one- 
hours  each  weekday  and  one  hour  per  weekend  per  station  for  incidental  use. 

As  a  corollary  to  needle  time  limitations,  BBC  in  1976  supported  thirteen  house 
orchestras  (at  a  cost  exceeding  three  million  pounds) ,  funded  live  musical  events, 
and  sponsored  serious  music  composition  competitions.  At  the  same  time,  IBA 
affiUates  spent  approximately  3%  of  their  total  revenues  to  employ  musicians 
for  live  performances.  Non-broadcasting  users  of  recorded  music  similarly  agreed 
to  hire  musicians  as  conditions  of  obtaining  performance  licenses  from  PPL. 

Government  studies  of  British  musicians'  union  activities  and  performance 
rights,  including  the  Whitford  Committee  Report,  the  earlier  Gregory  Report,  and 
the  broadcasters'  Annan  Report,  reaffirm  the  current  principles  of  performance 
protection  and  attribute  the  superior  economic  position  of  British  musicians,  in 
comparison  with  other  union  members,  to  needletime  agreements. 

Finally,  because  BBC,  the  major  British  broadcasting  channel,  is  a  public  en- 
terprise, program  variety  is  assured.  As  in  Denmark,  Austria  and  Germany,  BBC 
operates  under  a  charter  that  establishes  its  programming  obligations.  And.  the 
Minister  may  by  law  direct  the  BBC  to  initiate  or  cease  a  given  programming 
practice.  Although  programming  is  weighted  in  favor  of  popular  and  light  music, 
classical,  jazz,  and  other  less  marketable  music  is  consistently  available  on  BBC. 
A  balance  of  live  and  recorded  music  is  guaranteed  by  needletime  agreements. 

Perhaps  most  remarkable  is  the  comparable  program  variety  and  balance  be- 
tween live  and  recorded  music  on  commercial  IBA  stations. 
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MR.  JUSTICE  GRIFFITHS 
At  10  o'clock 
(A*  ia  Qiaaibcrt) 
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Before  MR.  JUSTICE  LAWSON 
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— Application — Possession  0.113 
Swallow  Securities  Ltd.  v.  Mallory  and  ors. 

— Application-  Possession  0.113 
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Mitchell  V.  Fakhouri  -.Ad-o-jrned  Appeal 

-Set  Aside  Judgment 

British  Airways  Board  v.  Hailes  and  ors. 

— Application — 0.14 — Declaration  and  Injunction 
McGibbon  v.  .M.oore — .\p:^':cation — Injunction 
Whitbread  &  Co.  Ltd.  v.  Jumbo  Discounts 

— Application — Continue  Injunction 
Sun  .Alliance  and  London  Insurance  Ltd.  v. 

Rothschild — Application — Continue  Injunction 
Osbrey  v.  Taylor — .Application— Injunaion 
Kong  Yung  Ltd.  v.  Doig — .Application 

— Continue  In-unction 
Kuoni  Travel  Ltd.  v  Hotel  Management  Ltd. 

— .Application — Injunction 
Not  before  12  o'ck>cfc 
NOT  ATTENDED  BY  COL-NSEI 
Greater  London  Council  v.  Cheeseman 

Application — Possession  0.113 
Same  v.  Lee  and  ors. — Application — Same 


(i.  DGE  IN  CHAMBERS-   contmutd 

3  Liasi  V.  Kolukifa — Application — Same 

4  Parsons  v  Farr  and  ors. — Application — Same 

5  Greater  London  Council  v.  Joyner 

— Application — Same 

6  London  Borough  of  Southwark  v.  Robertson 

and  ors — Application — Same 

7  Quinlan  v.  Lombard  &  Ulster  Finance  Ltd. 

—Appeal — Against  Originating  Summons  Struck  Out 

8  Purmessur  v.  Commmissioner  of  the  Police 

— Appeal- 0.'4 

9  Magro  v.  Pc-^orming  Rights  Society  Ltd. 

— Appeal — Striki.Tg  Out  Statement  of  Qaim 


COURT  49 

Before  MR.  JL'STICE  LLOYD 
Not  before  2  o'clock 
(A«  in  Oumbtn) 

hCR   Ji  DGMtNl 

Church  of  Scientology  of  California  v.  Australian 

Express  Ltd.  and  ors.-  .\ppeal  Against  Security 


COURT  29 

Before   HIS  HONOUR  JUDGE  EDGAR  FAV,  Q  C 

'Sitling  as  a  Judge  of  the  Hig}\  Court) 

(As  in  Chaaibers) 

At  11   o'clock 
(As  in  Chambers) 
ATTENDED  BY  COL'NSEI 
5     Dunlop  &  Ranken  Ltd.  v.  Viaor  Construction  Ltd. 

Appeal — Interpleader 
7     DeU'arte  Di  Londra  Ltd.  v.  Hayes— Appeal 

— Set  Aside  Judgment 
Not  before  hdr-pM  II 

10  Alexsnder  and  anr.  v.  Durrant  Piesse 

— Appeal — Refusal  to  Consolidate 

1 1  Same  v.  Page  and  anr. — Appeal — San?e 

12  Roandale  Ltd.  v.  Commissioner  of  Police 

— .Application—  Deliver  Up  Documents  and  Filing 

— contiiiiiad  oTcrleaf 
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HIGH   COURT   OF  JUSTICE 

QUEEN'S  BENCH  DIVISION 

FRIDAY,  15th  DECEMBER,  1978 

MASTERS  IN  CHAMBERS 


HIS  HONOUR  JUDGE  EDGAR  FAY,  (X.C— continued 

Not  before  12  o'clock 
NOT  ATTENDED  BY  COUNSEL 

1  London  Borough  of  Camden  v.  Lebourc,  Wilson 

and  Persons  Unknown — Application — 0.113 

2  Same  v.  All  Persons  Unknown — Application — 0.113 

3  Same  v.  Gardner  and  anr.  and  Persons  Unknot 

— Application-      .113 

4  Same  v.  All  Persons  Unknown— Application— 0.1 13 
6     London  Borough  of  Croydon  v.  Persons  Unknown 

— Application — 0. 1 1 3 
At  2  o'clock 
ATTENDED  BY  COUNSEL 
The  London  Borough  of  Redbridge  v. 

Persons  Unknown  -Application— Possession  0.113 


NOT  ATFENDED  BY  COUNSEL 

Room  95 

Befon 

MASTER  BICKFORD  SMIIH 

At  half-past  10 

Summonses  under  Order  14 

McFarlane  v.  Ritcher 
G.R.E.A.  Ltd.  V.  Ferguson  Holdings 
Beaumont  Ltd.  v.  Shepperton  Studios  Ltd. 
W.  Ward  Store  Ltd.  v.  D.  O'Donovan  Ltd. 
Superior  Builders  Ltd.  v.  H.C.M.  Ltd. 
Nestle  Ltd.  v.  Celeright  Ltd. 


At  11  o'clock 
Summonses  for  Directions 

1  Hodd  V.  Dover  Harbour  Board 

2  Waddell  v.  R.H.M.  Bakeries  Ltd. 

3  Samuel  Properties  Ltd.  v.  Hardy  &  Co.  Ltd. 
3a  Same  v.  Same 

4  Burman  v.  Hughes 

5  Matthews  v.  Shand 

6  Oliver  v.  Webb 

7  Robinson  v.  British  Railways 

8  Thompson  v.  Leys  Malleable  Ltd 

9  Hall  V.  Ford  Motor  Co.  Ltd. 

10  Montgomery  v.  British  Leyland  Lid. 

11  Lancashire  v.  Tootal  Ltd. 


lietore  Ma'.tcr  Bi^kioKIj  ^midi-  conlintiea 
At   1 1    o'clock — continued 

12  Broom  v.  T.  WalUs  Ltd. 

13  Richards  v.  British  Leyland 

14  Constant  v.  W.  Lucy  &  Co.  Ltd. 

At  hali-past   II 
Miscellaneous  Summonses 

1     Pickerings  Ltd.  v.  Richford  Construction  Co.  Ltd. 

3  Barclays  Bank  v.  Adatia 

4  Gainsborough  Press  Ltd.  v.  Elbfrit 

5  D.H.S.S.  V.  Hancock 

6  Markheath  Ltd.  v.  Pretan  Ltd. 
6a  Baker  v.  Burn 

7  Agius  V.  Mayfair  Casinos  Ltd. 

8  Tonna  v.  Same 

9  Chare  v.  Ministry  of  Defence 

10  Barclays  Bank  v.  Minster 

1 1  Newmarket  Agency  Ltd.  v.  Stud  &  Station  Ltd. 

12  Dept.  of  Health  v.  Lord  Carberry 

13  Solanke  v.  Justices  of  Waltham  Forest  Magistrates 

Court 

14  Zandona  v.  Kelsey 

Summonses  to  Set  Aside  Default  Judgments 

15  Hackman  v.  Childs 

16  Infabrics  Ltd.  v.  Andreas  Dresses 

At   12  o'clock 
ATTENDED  BY  COUNSHl 
Nordland  Textile  v.  Scarlet  Records  Ltd. 
Cooper  v.  Martin 
Tyler  v.  Motor  Insurers  Bureau 
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HIGH   COURT  OF  JUSTICE 

QUEEN'S  BENCH  DIVISION 

FRIDAY.  15th  DECEMBER.  1978 

\IASTKRS  IN  CHAMBERS 


NOr  ATPENDED  BY  COUNSEL 

Room  96 


MASTER  WARREN 

At   hntf-paM    10 
Sammonsn  under  Ordw  14 
2     B«nk  of  Credii  ltd    v    I^ 

4  Raytnent  v   Joswal 

5  Sagger  Textiles  Ltd.  v.  Maintcx  &  Ganncoi  Ltd. 

6  Siegfried  v.  Fox-Robinson 

9    J.C.V.  Lid.  V.  Dimple  Enterprise 
10     Int  Express  Co.  Ltd  v.  Soni  &  Son 


At  II  0  clock 
.'>iunniorise«  for  D'-rectioiw 

1  Gem  Holdings  Ltd.  v    Duncan  Printing  Co.  Ltd. 

2  Rosborough  v.  Chadwick 

3  E.  Gandolfi  Ltd.  v.  Carbo  Craft  Ltd 

4  Hampton  &  Sons  v.  Gilben 

5  Chittenden  v.  Morris 

6  Howard  v.  British  Railways 

7  Webb  V.  Ministry  of  Defence 

8  U.  P.  Hatherley  Council  v.  Tewkesbury  Council 

9  Phillips  V.  Knitmaster  Ltd. 


Before  Master  U  ^R|II  n     ,.uiilmue<t 

Al    1 1    o'dock^-conlinucd 

10  Davey  v    Fuller  Lid. 

1 1  Critchley  v.  Merseyside  Coatings  Ltd 

12  Gtuden  v.  B.L.  Ltd. 

13  Munslow  V    Ivatt 

14  Hoy  V    H.  Warbunon  &  Co 


At  half  (MM  II 
Miscellaneous  Sununonicf 

1  Fourth  Dimension  Ltd.  v.  Ford 

2  Price  v   Beavcrbrooke  Ltd. 

3  Arndale  Property  v    Sharman 

4  Strait-Gardner  v.  Hay  &  Co.  Ltd. 

5  Robinson  and  ors.  v.  Nat.  West  Bank 

6  Xiouri  v.  Egbu)i 

7  Busbell  B.  v.  Shepway  Distria  Council 

8  BusheU  A.  v   Same 

9  Wilder  and  ors  v.  Manhcim  and  ors. 

10  U  D  T.  Ltd.  %•  Wilkes 

1 1  Same  v.  Nixon 

12  Scandic  Credit  &  Commercial  Ltd.  v.  Greenberg 

13  Gruppenreisen  A.G.  v.  Ward 

14  Trevena  Wines  Ltd.  v.  Gitting 
17     Scrivens  v.  Barclays  Bank  Ltd. 

Smnmons  to  Set  Aside  Default  Judgment 

16     Parker  Timber  Ltd.  v.  Day  and  ors. 

— continaed  orerleai 
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HIGH  COURT  OF  JUSTICE 

QUEEN'S  BENCH  DIVISION 

FRIDAY,  15th  DECEMBER,  1978 

MASTERS  IN  CHAMBERS 

Before  Master  VC'arren — continued 
At  12  o'doGk 
ATTENDED  BY  COUNSEL 
Sisson  Ltd.  V.  Trent  Concrete  Ltd. 
Same  v.  Same 
Same  v.  Same 
Same  v.  Same 

Seagram  U.K.  v.  Marden  Kane  Marketing  Ltd. 
Same  v.  Same 


294 


HIGH   COURT   OF  JUSTICE 

OlEFN'S  IJKNCH  DIVISION 

FRTOAY,  ISth  DECEMBER,  1978 

HI  SINKSS  BEFORE  THE  MASTERS 


MASTER  JACOB,  Q.C— Room  114 

{SenwT  Master  and  Qiieeti'i  Remembraticer, 


Official  Business 


ocliirr  MaMcr  Hu  kioRD  Smiih    -cuiiliiiued 

At  2  O'clock 
Grcatiell  Ltd.  v.  Man  Made  Furs  Ltd. 


MASTER  RITCHIE— Room  112 

Practice  &c. 

Ac  10  30  to   10.45 

lIMh  SliMMONSES 

At  11.15 

Freilich  and  ors.  v   Khan  and  anr 


MASTER  WARREN— Room  III 

Chambers  List  in  Room  96    see  Pages  3  and  4) 

At  2  o'clock 

Buque  De  La  Mediterrancc  SAL.  v.  Streeters 

of  Godalnning  Ltd. 


At  2.45 
Bishop  V   Reed  Paper  &  Board    U.K.  i  Ltd. 


MASTER  LUBBOCK Room  103 


MASTER  ELTON— Room  lift 
At  half-past  IC 
Densil  etc.  Ltd.  v.  HaypoUock  &  Co.  Ltd. 


MASTER  WALDMAN— Room  109 
At  half-past  10 
Lastccd  V.  Blyth  Dutton  Holloway 


At  hatf-|Mst  II 

Cadogen  Esutcs  Ltd.  v.  Tchinguiz 


At  half-past  II 

Quarriscretc  Ltd.  v.  I. AC  Construction  Ltd. 


At  12.15 

Crochetta  Ltd.  v   Aba  Freight  Ltd. 


At   12  o'clock 


Tibbett  v.  Brinchn  Ltd. 


At  2  o'clock 

U.M.O.  Plant  Ltd.  v.  John  Howard  &  Co  Ltd. 


At  2  o'clock 

Automobile  Finance  Co.  Ltd   y.  Deck 


At  2.15 

John  Bannerman  Ltd.  v.  Braemar  Autos 


At  3  o'clock 

Golden  Egg  Properties  Ltd  v.  Freeways  Enterprises 


At  3  o'clock 

Bartholomew  v.  Yeomans 


MASTER  BICKFORD  SMITH— Room  124 

Chambers  i^ist  in  Room  95  'sec  Pige  2) 

At  half-past  12 
Swale,  B.  C.  v.  J.  B.  Riney  (Contractors)  Ltd. 


MASTER  CREIGHTMORE— Room  105 
At  half-past   10 

Business  Research  Ltd.  v.  Computer  AnciUaries  Ltd. 


At  12  o'clock 


Orton  V.  B.B.C.  and  anr. 
Same  v.  Johnson 
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HIGH   COURT   OF  JUSTICE 

QUEEN'S  BENCH  DIVISION 

FRIDAY,  IStfa  DECEMBER,  1978 

BUSINESS  BEFORE  THE  MASTERS 

continued 

TAXING  OFFICE 
TAXATIONS 

Before  MASTER  MARTYN 
ROOM  315 


At  10.15 

V.  &  G.  Insurance  Co  Ltd. 


At  2.15 

Goldberg  v.  Freedman  and  ors. 


At  balf-past  3 

re  (a  Solicitor)  James  v.  R.  Morris  and  ors. 


':lo'e  .Mr.  Hutchings — BoQm  295 


296 


95th  congress 
2DSBflaioN 


Appendix  6(b) 

UnioD  Calendar  No.  744 

S.1613 

[Report  No.  95-1364] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

July  26, 1977 
Referred  to  the  Committee  on  the  Judiciary 

July  17,1978 

Reported  with  an  amendment,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Strike  oat  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


AN  ACT 

To  improve  access  to  the  Federal  courts  by  enlarging  the  civil 
and  criminal  jurisdiction  of  United  States  magistrates,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  :  That  thia  Act  may  bo  oitcd  aa  the  ''Magistmto  Act  bif  1077*^' 

4  BiDO.  fl.  Scotion  686  of  title  2(8,  United -States  Code,  \» 
^    dmondod  r~ 

6  (a)  by  redesignating  gubgcctions  (o)  through  (c') 

^.  '7  thereof  as  imbaootiona  ( d )  through  ( f ) ,  reopootivcly ; 

8  \  (b)  by  inoorting  imiSnodiatoly  oltor  aufasco^ion  (b^ 

^  thoroof  tho  following  nOw  duboootion! 

^^         ,  y  (e)  Notwithotanding  ;any  provioion  of  Ifew  to  tho  oon"^ 
^^     trmyi  upon  tho  ooiiooiit  of  the  paiitoo  " 
I-O 
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2 

i  "  ( 1 )  A  Unitod  Statoo  magiatrato  may  conduct  any 

2  or  ftll  proooodingo  in  any  jury  or  nonjury  civil  matto? 

3  and  order  the  entry  of  judgment  in  tho  oaoo,  when  opo- 

4  oiftlly  dooignated  to  oxeroioe  such  juriodiotion  by  tho 

5  court  or  oourto  ho  oer^^eo,  and  undc?  ouch  oonditionB  aa 

6  may  be  impoood  by  tho  tenno  of  ouch  deoignation. 

7  *'  (^) — Upon  onti^T  of  tho  judgment  in  any  caoo 

8  rofcFred  under  paragraph    (o)  (1)    of  this  ocotion,  an 

9  aggrieved  party  may  appeal  on  tho  record  to  a  judge  of 

10  tho  diotrict  court  in  the  same  manner  as  on  an  appeal 

11  from  a  judgment  of  a  diotrict  court  to  a  court  of  appoalo 

12  oxcopt  that  no  appendix  to  tho  briefs  shall  bo  required 

13  and  all  bricfg  may  bo  typewritten  with  oopico  to  bo 

14  filed  and  oorvod  in  ouch  number  ag  ohall  bo  opeoified  by 

15  local  rule  of  the  diatrict  court.  The  appropriate  United 

16  Statoo  court  of  appealo  may  review  any  final  judgment  of 

17  the  diotrict  court  entered  purouont  to  this  pojagraph, 

18  upon  petition  for  leave  to  appeal  by  a  party  otating  ope  ■ 

19  eific  objoctiono  to  tho  judgment.  Such  review  ohall  bo- 

20  limited  to  queotiono  of  law!.  Providcdy  howcvcfy  That 

21  nothmg  in  thio  paragraph  ohall  bo  oonotruod  to  bo  ft 

22  limitation  on  any  party *o  right  to  ooek  review  by  tho 

23  Supremo  Court  of  tho  Unitod  Statoo. 

24  "  (8)  Notwithgtanding  the  provioiono  of  paragraph 

25  (Q)  of  thig  ouboootion,  upon  tho  further  oonoont  of  tho 

47-691    0-79-20 
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2  partioo  at  tho  timo  of  tho  roforonoo  undor  pofftgraph 

2  (1)  of  th'io  ouboootioD,  ft  Unitod  Stfttoo  magiotrato  may 

3  bo  empowered  to  difoot  the  entry  of  a  finol  judgment  of 

^  tho  diotriot  oourt  in  aoooFdanoo  with  rule  56  of  tho 

fT  Fodopal  RuloQ  of  Civil  Pfooeduro  for  tho  United  Stotog 
o 

Q  diotriot  oourto,  whon  opooially  dooignatod  to  oxoroioo  auoh 

rj  ftuthority  by  tho  oourt  or  ooarts  ho  sorvoo,  and  under 

g  ouoh  oonditiono  ao  may  bo  impoflod  by  the  terms  of  auch 

Q  -epooial   dooignationt   An   appoftl  from   any   ouoh   final 

^Q  judgment  of  tho  diotriot  oourt  may  bo   takon  to  tho 

22  appropriato  Unitod  Statoo  oourt  of  appoolo  in  tho  oamo 

22  manner  qo  an  appoal  from  any  other  final  judgment  of 

23  a  diBtriot  oourt. 

14  ^'(4)  The  diatrict  court  shall  inform  tho  partioo  of 

15  tho  provisions  of  thio  oubsootion!   Provided,  however, 
IQ  That  tho  oourt  ohall  not  attempt  to  porouado  or  induce 

17  any  party  to  oonsont  to  roforonoo  of  any  oivil  matter 

18  -to  a  magiotratOi". 

19  Sbo.  8.    (a)    Suboootion  681  (a)    of  titlo  38,  United 

20  States  Code,  ig  amended  by  deleting  tho  firot  oontenoo  and 

21  inserting  in  liou  thoroof  tho  following!  *Turouant  to  otand 

22  ardo  and  proooduree  promulgated  by   tho   Judicial   Con- 

23  foronoo  of  tho  Unitod  Statos  and  upon  oortifioation  by  the 

24  judicial  oounoil  of  tho  circuit  that  tho  appointoo  ic  oompotont 

25  to  perform  tho  duties  of  the  offico  in  tho  oaoo  of  a  full  tunc 
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1  magiatrato,  tho  judgoo  of  each  Unitod  Statoo  diatriot  court 

2  and  the  diatriot  oourti  of  the  Virgin  Islands  shall  appoint 

3  United  States  magistrates  in  ouch  numboro  and  to  oorvo  at 

4  ouch  locations  as  the  oonforonoo  may' dotormino  iindor  tbio 

5  diaptor.". 

6  (b)  Subsootion  631  (b)  of  title  2S,  United  States  Code, 

7  ia  amended  by  deleting  in  tho  first  sontonoo  tho  oolon  aftor 

8  ''unlooo''  and  inoorting  in  lieu  thereof :  ''ho  has  boon  a  mem 

9  ber  of  a  bar  of  tho  highest  court  of  a  State,  ■  the  District  of 

10  Columbia,  the  Commonwealth  of  Puerto  Rico,  or  the  Virgin 

11  Islands  of  the  United  States  for  at  least  five  years :  Provided 

12  aIflo;^\ 

13  4^)--P^^grapb  (lf-<)f-8ttb8eeti^  G3ifb)--^-tkk- 

14  Unitod  States  CDdc,  is  amended  by  striking  after  the  word 
15,  '^requirements"  tho  words  "of  the  first  aentonoo  of  this  para- 
16  graph''  and  incorting  in  liou  thoroof  tho  words  ''of  this 
n  pubDO0tion",. 

18  -(d)   The  amendments  made  by  this  section  shall  take 

19  effect  on  April  30,  1078, 

20  SiJio.  1.  Section  633.  of  title  28^  United  Stotoo  Code,  is 

21  amended  by  inserting  at  the  end  of  oubscction  (a)  the  follow*- 

22  ingi  "All  Unitod  Statoo  magiotratoo  who  oKorcioo  juriodiotioa 

23  under  subsection  Ot^Q  (c)  of  this  title  shall  be  considered  full"  ■ 

24  time  magiptratoo  for  purpoooo  of  thio  aootion.". 
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1  8eo.  6.  8ubocotion  688  (o)    of  title  38,  Unitod  Statoo 

2  Codoi  io  amondod  by  otriking  tho  final  oontonoo. 

3  Spo.  6.  Suboootlon  1016(b)   of  title  08,  United  Statea 

4  Codo,  io  amondod  to  f cad  ao  followo ! 

5  ''  (b)  Upon  tho  filing  of  an  aflfidavit  in  aooofdanoc  with 
G  9iib9cotion  (q)  of  this  acotion,  the  ooiirt  may  dipoot  payment- 

7  by  tho  Unitod  Statoo  of  the  cxpcnflcg  of  ( 1 )  printing  the  rce* 

8  ord  on  appoal  in  any  oivii  or  oriminal  oooo,  if  ouoh  printing 

9  io  roquirod  by  tho  appollato  court;  (2)  preparing  a  tranooript 

10  of  prooeodingo  boforo  a  Unitod  Statoo  magiotmtc  in  any  oiril 

11  K)r-  oriminal  oofiO)  if  ouoh  tranooript  io  roquirod  by  tho  diotriot 

12  oourt>  in  tho  oaoo  of  prooeodingo  oonduotod  under  ouboeotion 

13  686  (b)  of  thio  title  or  imder  ouboeotion  8101  (b)  of  titlo  18, 

14  Unitod  Statoo  Code;  and  (8)  printing  the  reoord  on  appeal 

15  if  ouoh  printing  io  required  by  the  appollato  oourt,  in  tho  oaoo 

16  of  prooeodingo  oonduotod  purouant  to  ouboeotion  686  (o)   of 
1'^  thio  titlo.  Suoh  oxpenooo  ohall  be  paid  when  authorigcd  by  the 

18  Director  of  tho  Adminiotrativo  Offioo  of  tho  United  Statcg- 

19  Courto.". 

20  Seo.  7.  Section  3101  of  titlo  18,  Unitod  Stotoo  Code^ 

21  io  amended — 

22  (a)  by  deleting  the  wordo  ^^minor  offonooo''  in  oub 

23  ooction — fa) — and  ineerting  in  liou  thereof  tho   word 

24  ^^mifldomoonors'' ; 
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1  (b)  by  amonding  ouboootion  (b)  to  road  ao  followo: 

2  "(b)  If  the  offonoo  charged  io  ft  miodomoanor  othor  than 

3  ft  potty  offonco  ao  dofinod  in  subsootion  1  (3)    of  this  titlo^ 

4  howovor>  tho  poroon  ohargod  may  oloot  to  ha¥o  the  oaac  tried 

5  before  a  judge  of  tho  diotriot  oourt  fop  the  diatriot  in  which 
Q  the  offonoo  io  prooeouted.  Unleoo  tho  offonoe  ohargod  io  a 

7  potty  offonco,  tho  magiotrato  ohall  carefully  osploin  to  the 

8  defendant  that  ho  hog  a  right  to  trio!  before  a  judge  of  the 

9  diotriot  oourt  and  that  ho  hag  a  right  to  trial  by  jury^  before 

10  a  magistrate  ■  or  a  dioti-iot  judge.  Petty  offcnac  cages  ghall 

11  not  bo  tried  before  a  jury  except  ao  guaranteed  by  the 

12  XFnited — Statea — Conotitution. — ¥fe« — magiotrato    ohall — fte^ 

13  prooood  to  try  tho  oacro  unlooo  tho  defendant,  aftor  ouch 
34  oxplanation,  oigno  a  written  oonoont  to  be  tried  before  the 

15  magistrate  that  opeoifically  waiveo  a  trial  beforo  a  judge  of 

16  the  district  court.  Tho  caoe  ohall  be  tried  with  a  jur^^  unleoo 

17  tho  defendant  iftxiivoo  a  jur^^  trial  in  writing  with  the  approval 

18  of  the  magiotrato  and  the  consent  of  the  Government.*^  ,* 

19  (o)  by  adding  at  tho  beginning  of  ouboootion  (d)  tho 

20  following  I  "x\  magiotrato  may  impose  sentence  pursuant' 

21  -to  ohaptor  102  of  thio  title:  Ppovidcd,  howwcr,  That 

22  no  ouoh  ocntonco  shall  include  a  commitment  for  a  period 

23  in  oxcooo  of  the  maximum  term  which  could  have  been 

24  impoood  onon  adult  convicted  of  the  some  offense.** ;  anj. 

25  (d)  by  amending  ouboootion  (f)  to  read  fto  followat 
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1  "  (f)    Tho  diotriot  oourt  may  Fomovo  a  nonpotty  miu  • 

2  4iemoanor  proeooution  from  a  Unltod  Statoo  magiotrato  fof 

3  trial  boforo  a  dictriot  judgo  for  good  oauoo  ahown,  upon 

4  petition  by  tho  attorney  for  the  Government,   noting  the 

5  Hovelty,  importance,  or  complexity  of  the  oaoo  or  other  peril 
5  Dont  footoro^  and  filed  in  aooordanee  with  regulationo  promul 

7  gated  by  the  Attorney  General.". 

8  Sbo.  8.    (a)   The  heading  for  gection  8401  of  title  18, 

9  Unitod  States   Code,    io   amended   by   otriking   the   wordo 

10  ^'Minor  oflfcnBCfl''   and   inserting  in   lieu   thereof   ^^Misdc^ 

11  moonoFo''. 

12  (b)   The  item  relating  to  oeotion  8101  in  the  table  of 

13  DootioDO  of  chapter  310  of  title  18^  United  Stateo  Code,  io 

14  amended  by  otriking  tho  wordo  ^^Miwop  offenoea"  and  inoertmg 

15  in  liou  thereof  "MiseteiweaiiorB". 

16  Seo.  9.  Sootion  5031  of  title  18,  United  States  Code,  is 

17  amended  by  adding  at  tho  end  thereof!  "Thio  chapter  ohall 

18  not  apply  to  tho  prooeoution  or  adjudication  of  a  juvenile 

19  acouoed  of  tho  commiooion  of  a  petty  offonoe  unleoo  the  Gov 

20  omment  filoa  with  the  oourt  a  otatoment  that  the  oaoo  io  of 

21  Buoh  a  nature  that  tho  imposition  of  a  term  of  conamitment  or 

22  impmgonment  might  appropriately  be  conoidered.  Any  term 

23  of  oonmiitmont  or  imprioonmont  impoood  upon  a  juvenile 

24  ohall  bo  impoood  in  aooordapoo  with  the  following  aootiona 

25  of  thio  ohaptor/'i 
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1  Seo.    10.   No   ftdditioDQl  funds   aro   authorized   to   be 

2  ftpproprifttod  to  implomcnt  the  proviaions  of  this  Act  for 

3  oxpondituro  prior  to  Ootobor  1,  1078. 

4  Seo.  11.  No  magiatratc  shall  cxcroiBc  jurigdiotion  under 

5  ocotion  3  of  this  Act  unleaa — 

6  ( 1 )  ho  io  oortifiod  to  bo  oompetont  to  oxoroioe  ouch 

7  juricdiotion  by  the  diotriot  oourt  in  tho  order  of  reference, 

8  in  tho  oaoo  of  any  roforonoo  modo  prior  to  tho  promulga 

9  tion  of  otandardo  and  proooduroo  by  tho  Judicial  Con 

10  fotonoo  in  ftooordanoo  with  ocotion  3  of  thio  Aot| 

11  (2)  ho  hao  boon  oortifiod  by  tho  diotriot  oourt  oom 

12  potont  in  light  of  tho  otondoj'dfl  promulgated  by  the  Judi- 

13  oial  Conforonoo  in  a  gtatomont  filed  with  tho  judicial  con 

14  oil  of  tho  oirouit  and  accepted  by  the  council,  in  the  cose 

15  of  roforoncoo  mado  after  the  promulgation  of  tho  stand- 

16  ftrdfl  and  proooduroc  roquirod  in  ocotion  3  of  thiq  Aot  to 
1*^  ft  magiotrato  who  io  oor^^ing  under  an  appointmont  mode 

18  prior  to  tho  promulgation  of  ouch  standards  and  prooc 

19  durooi  or 

20  (3)  ho  io  oorvmg  a  term  to  which  ho  was  appointed 

21  in  ftooordanoo  with  tho  otandardfl  and  procoduroo  promul  ■ 

22  gated  by  tho  Judicial  Conforonoo  pursuant  to  ocotion 

23  8  of  thio  Aot. 
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1  8bo.  10.  8uoh  aumo  ao  may  bo  noooooaiy  to  oftny  out 

2  tho  purpoooo  of  thio  Aot  aro  boroby  ftttthorieod  to  bo  appro 

3  prifttod  for  oxpondituro  on  or  aftor  Ootobop  1,  1078. 

4  That  this  Act  may  be  cited  as  the  ''Magistrate  Act  of  197 &\ 

5  Sec.  2.  Section  636  of  tide  28,  United  States  Code,  is 

6  amended — 

7  (1)  by  redesignating  subsections  (c)   through  (f) 

8  thereof  as  subsections  (d)  through  (g) ,  respectively;  and 

9  (2)  by  inserting  immediately  after  subsection   (b) 

10  thereof  the  following  new  subsection: 

11  *'(c)  Notwithstanding  any  provision  of  law  to  the  con- 

12  trary — 

13  *'(!)   Upon  the  consent  of  the  parties^  a  full-time 

14  United  States  magistrate  may  conduct  any  or  all  pro- 

15  ceedings  in  a  jury  or  nonjury  civil  matter  and  order  the 

16  entry  of  judgment  in  the  case,  when  specially  designated 

17  to  exercise  such  jurisdiction  by  the  district  court  or  courts 

18  he  serves.  When  there  is  more  than  one  judge  of  a  district 

19  court,  the  designation  shall  be  by  the  concurrence  of  a 

20  majority  of  all  the  judges  of  such  district  court,  and 

21  when  there  is  no  such  concurrence,   then  by  the  chief 

22  judge. 

23  *'(2)    If   a   magistrate    is   designated   to    exercise 
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civil  jurisdiction  under  paragraph  (1)  of  this  subsec- 
tion, the  clerk  of  court  shall  notify  the  parties  of  their 
right  to  consent.  The  decision  of  the  parties  shall  be 
communicated  to  the  clerk  of  court.  No  district  judge 
e  shall  be  informed  of  the  parties'  response  to  this  notice, 

g  nor  shall  he  attempt  to  persuade  or  induce  any  party 

n  to  consent  to  reference  of  any  civil  matter  to  a  magistrate. 

g  ^^(B)    Upon   entry  of  judgment  in  any  case  re- 

9  f erred   under   paragraph    (1)    of   this  subsection,    an 

10  aggrieved  party  may  appeal  on  the  record  to  the  district 

11  court  in  the  same  manner  as  on  an  appeal  from  a 

12  judgment  of  the  district  court  to  a  court  of  appeals. 

13  Wherever  possible  the  local  rules  of  the  district  court  and 

14  the  rules  promulgated  by  the  conference  shall  endeavor 

15  to  make  such  appeal  expeditious  and  inexpensive.  The 

16  district  court  may  affirm,  reverse,  modify,  or  remand 

17  the  magistrate's  judgment. 

18  '*('^)  Cases  in  the  district  courts  under  paragraph 

19  (3)  of  this  subsection  may  be  reviewed  by  the  appropriate 

20  United  States  court  of  appeals  by  writ  of  certiorari 

21  granted  upon  the  petition  of  any  party  to  any  civil  case, 

22  before  or  after  rendition  of  judgment  or  decree.  Nothing 

23  in  this  paragraph  shall  be  construed  to  be  a  limitation  on 

24  any  party's  right  to  seek  review  by  the  Supreme  Court  of 

25  the  United  States  pursuant  to  section  1254  of  this  title. 
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'^(5)  Notwithstanding  the  provisions  of  paragraphs 
(3)  and  (4)  of  this  subsection,  upon  the  further  consent 


^  of  the  parties  prior  to  the  entry  of  judgment,  a  United 
States  magistrate  designated  to  exercise  civil  jurisdiction 
under  paragraph  (1)  of  this  subsection  shall  be  em- 
powered to  direct  the  entry  of  judgment  of  the  district 

„  court  in  accordance  with  the  Federal  Rules  of   Civil 

o  Procedure.  An  appeal  from  any  such  judgment  may 

g  be  taken  directly  to  the  appropriate  United  States  court 

-|Q  of  appeals  in  the  same  manner  as  an  appeal  from  any 

j-j^  other  judgment  of  a  district  court.  Nothing  in  this  para- 

-^2  graph  shall  be  construed  as  a  limitation  on  any  party  s 

JL3  right  to  seek  review  by  the  Supreme  Court  of  the  United 

j^  States  pursuant  to  section  1254  of  this  title. 

jg  **(6)  Any  proceeding  conducted  by  a  United  States 

2g  magistrate  under  this  subsection  shall  be  taken  down  by  a 

17  court  reporter  appointed  pursuant  to  section  753  of  this 

18  ii^l^y  if  «  district  judge  in  such  a  proceeding  would  have 

19  been  provided  a  court  reporter  under  section  753,  unless 

20  the  parties  with  the  approval  of  the  judge  or  magistrate 

21  agree  specifically  to  the  contrary.  Reporters  referred  to 

22  in  the  preceding  sentence  may  be  transferred  for  tem- 

23  porary  service  in  any  district  court  of  the  judicial  circuit 

24  for  reporting  proceedings  under  this  subsection,  or  for 

25  other  reporting  duties  in  such  district  court.". 
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Sec,  3.  (a)  Section  631(a)  of  title  28,  United  States 

n  Code,  is  amended  by  adding  immediately  after  the  first  sen- 

g  tence  thereof  the  following:  "All  magistrates  shall  be  ap- 

^  pointed  pursuant  to  standards  and  procedures  established 

g  bylaw", 

g  (b)  The  first  sentence  of  section  631(b)   of  title  28, 

rj  United  States  Code,  is  amended  (1)  by  inserting  "reap- 

c  pointed  to'^  immediately  after  ^^ appointed  or'\'  and  (2)  by 

g  striking  out  the  colon  after  ^'unless"  and  inserting  in  lieu 

•j^Q  thereof  **he  has  been  a  member  of  a  bar  of  the  highest  court 

]^2  of  a  State,  the  District  of  Columbia,  the  Commonwealth  of 

12  Puerto  Rico,  or  the  Virgin  Islands  of  the  United  States  for 

13  at  least  five  years:  Provided  also :*^, 

34  (c)    Paragraph    (1)    of  section   631(b)    of  title   28, 

;j^5  United  States  Code,  is  amended  by  striking  after  the  word 

16  ^^requirements"  the  words  **of  the  first  sentence  of  this  para- 

Yi  graph"  and  inserting  in  lieu  thereof  the  words  "of  this 

13  subsection". 

19  (d)  Section  631(b)(2)  of  title  28,  United  States  Code, 

20  is  amended  to  read  as  follows: 

21  **(2)  IJ^  is  selected  pursuant  to  the  recommendation  of 

22  ct  Magistrate  Selection  Panel   (hereinafter  referred  to   as 

23  the  'Panel')  established  in  each  district  by  the  district  court: 

24  "(A)  The  Panel  shall  be  selected  by  the  judges  of 

25  the  district  court  when  a  magistrate  position  is  created 
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or  at  a  reasonable  time  before  the  term  of  such  a  position 

2  expires  or  an  existing  position  becomes  vacant.  The  Panel 

o  shall  be  composed  of  no  fewer  than  five  members^  and  its 

^  size  shall  be  determined  by  the  chief  judge  of  the  district 

-  court.  A  majority  of  the  Panel  shall  be  members  of  the 

g  bar,  and  at  least  one  of  the  remaining  members  shall  be 

m  a  nonlawyer.  Each  member  of  the  Panel  shall  be  a  resi- 

g  dent  of  the  district  for  which  the  appointment  is  to  be 

g  made.  In  selecting  members  of  the  Panel,  the  judges  of 

2Q  the  district  court  shall  insure  that  a  cross  section  of  the 

m  legal  profession  and  the  community  is  represented.  The 

■^2  Chairman  of  the  Panel  shall  be  chosen  by  a  majority 

13  vote  of  its  members. 

^A  *'(B)  The  Panel  shall  (i)  give  public  notice  in  a 

25  manner  designed  to  inform  the  widest  possible  segment  of 

-^Q  the  legal  profession  of  the  vacancy  throughout  the  district^ 

•^rj  inviting  suggestions  as  to  potential  nominees;  (ii)  conduct 

jg  inquiries  to  identify  potential  nominees;  (Hi)   conduct 

j9  inquiries  to  identify  those  persons  among  the  potential 

2Q  nominees  who  are  well  qualified  to  serve  as  magistrates; 

2\  and  (iv)  report  to  the  district  court  within  ninety  days 

22  after  the  Panefs  creation  the  results  of  its  activities  and 

23  recommend  at  least  three,  and  not  more  than  five,  persons 

24  whom  the  Panel  considers  best  qualified  to  fill  the  va- 

25  cancies,  using  the  criteria  established  by  this  chapter  and 
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any  such  criteria  as  the  conference  may  from  time  to  timt 
promvJtgate:  Provided,  however,  a  Panel  may  recom- 
mend, with  the  concurrence  of  the  district  judges,  one 
individual  who  is  a  sitting  magistrate  up  for  reappoint- 
ment. All  decisions  of  the  Panel  shall  be  by  majority  vote 
of  the  members. 

"(C)  The  district  court  shall  select  from  the  list 
g  provided  by  the  Panel.  However,  a  district  court  may, 

g  by  majority  vote,  reject  the  first  list  submitted  by  the 

y)  Panel.  If  such  list  is  rejected,  however,  the  Panel  shall 

^2  submit  a  second  list  in  accordance  with  this  section  from 

3^2  which  the  district  court  shall  then  select  its  magistrate. 

j^3  "(D)  No  person  shall  be  considered  by  a  Panel  as  a 

^^  potential  nominee  while  serving  as  a  Panel  member  or 

■,m  during  a  period  of  one  year  after  termination  of  such 

jg  service. 

yj  "(E)  All  information  made  available  to  the  members 

13  of  the  Panel  in  the  performance  of  their  duties  and  all 

19  recommendations  made  to  the  district  court  shall  be  kept 

20  confidential. 

21  **(F)   Congress  (i)   takes  notice  of  the  fact  that 

22  women  and  minorities  are  underrepresented  in  the  Fed- 

23  eral  judiciary  relative  to  the  population  at  large;  and 

24  (ii)  recommends  that  the  Panel,  in  recommending  per- 

25  sons  to  the  district  court,  shall  give  due  consideration  to 
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-  qualified  women,  blacks,  hispanics,  and  other  minority 

2  individuals. 

g  A  district  court  which  cannot  meet  the  procedural  require- 

A  m£nts  of  this  paragraph,  for  good  cause  shown,  may  appoint 

R  a  part-time  magistrate  pursuant  to  its  own  publicized  pro- 

Q  cedure,  after  having  filed  tvith  the  conference  the  reasons  for 

rj  not   being   able   to   comply   unth   the   requirements   of   this 

8  paragraph," . 

9  (e)    The  amendments  made  by  this  section  shall  take 

10  effect  on  April  30, 1978. 

11  Sec.  4.  Section  633(c)  of  title  28,  United  States  Code, 

12  is  amended  by  striking  the  final  sentence. 

13  Sec.  5.  (a)  Section  633  of  title  28,  United  States  Code, 
1^  is  amended  by  adding  at  the  end  thereof  the  following  new 
15  subsection: 

IQ  "(d)  Reports  by  the  Director.— The  Director  shall, 

17  within  two  years  immediately  following  the  date  of  enact- 

18  ment  of  the  Magistrate  Act  of  1978,  conduct  a  study  and 

19  report  to  the  Congress  with  respect  to  (1)  the  professumal 

20  qualifications  of  indirnduals  appointed  under  section  631  of 

21  this  chapter  to  serve  as  magistrates,  (2)  the  number  of  mat- 

22  ^^5  iw  which  the  parties  consented  to  the  exercise  of  jurisdic- 

23  turn  by  a  magistrate  pursuant  to  section  636(c)    of  this 

24  chapter,  and  (3)  the  number  of  appeals  taken  pursuant  to 

25  paragraphs  (3),  (4),  and  (5)  of  such  section  636(c),  and 
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the  disposition  of  each  such  appeal.  Thereafter,  the  Director 

„  shall  conduct  a  study  and  report  to  each  Congress  with  re- 

n  spect  to  the  matters  set  forth  in  this  subsectionJ\ 

.  (h)   The  heading  for  section  633  of  title  28,   United 

-  States  Code,  is  amended  by  inserting  ";  Reports  by  the 

a  Director^  immediately  after  '^  magistrates  \ 

„  (c)  The  item  relating  to  section  633  in  the  table  of  chapters 

g  of  chapter  43  of  title  28,  United  States  Code,  is  amended 

g  by  inserting  '*;  Reports  by  the  Director  \  immediately  after 

y\  "magistrates". 

-^^  Sec.  6.  Section  1915(b)  of  title  28,  United  States  Code, 

■J2  is  amended  to  read  as  follows: 

13  'Y&J  Upon  the  filing  of  an  affidavit  in  accordance  with 

-^4  subsection  (a)  of  this  section,  the  court  may  direct  payment 

"1^5  by  the  United  States  of  the  expenses  of  (1)  printing  the  rec- 

-j^g  ord  on  appeal  in  any  civil  or  criminal  case,  if  such  printing 

Yl  is  required  by  the  appellate  court;  (2)  preparing  a  transcript 

13  of  proceedings  before  a  United  States  magistrate  in  any  civil 

3^9  or  criminal  case,  if  such  transcript  is  required  by  the  district 

20  court,  in  the  case  of  proceedings  conducted  under  section 

21  636(b)  of  this  title  or  under  section  3401(b)  of  title  18, 

22  United  States  Code;  and  (3)  printing  the  record  on  appeal 

23  if  such  printing  is  required  by  the  appellate  court,  in  the  case 

24  of  proceedings  conducted  pursuant   to   section   636(c)    of 

25  this  title.  Such  expenses  shall  be  paid  when  authorized  by  the 
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1  Director  of  the  Administrative  Office  of  the  United  States 

2  Courts:'. 

3  Sec.  7,  Section  3401  of  title  18,  United  States  Code,  is 

4  amended — 

5  (1)  by  amending  subsection  (a)  to  read  as  follows: 

6  ^'fci)  When  specially  designated  to  exercise  such  jurisdic- 

7  tion  by  the  district  court  or  courts  he  serves,  any  United  States 

8  magistrate  shall  have  jurisdiction  to  try  persons  accused  of, 

9  and  sentence  persons  convicted  of,  misdemeanors  committed 

10  within  that  judicial  district:'; 

11  (2)  in  subsection  (b) — 

12  (A)  by  striking  out  "minor  offense"  and  insert- 

13  ing  in  lieu  thereof  "misdemeanor''; 

14  (B)  by  striking  out  "such  judge"  and  inserting 

15  in  lieu  thereof  "a  district  judge  or  magistrate" ; 

16  (C)  by  striking  out  "both";  and 

17  (D)  by  striking  out  "and  any  right  to  trial  by 

18  jury  that  he  may  have"  ; 

19  (3)  by  adding  at  the  beginning  of  subsection  (d)  the 

20  following:  "A  magistrate  may  impose  sentence  and  exer- 

21  dse  all  powers  under  chapter  402  of  this  title:  Provided, 

22  however,  That  no  such  sentence  shall  include  a  commit- 

23  ment  for  a  period  in  excess  of  one  year  for  conviction  of 

24  a  misdemeanor  or  six  months  in  other  cases:';  and 

25  (4)  by  amending  subsection  (f)  to  read  as  follows: 
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''(f)  For  good  cause  shown  the  attorney  for  the  Govern- 
ment may  petition  the  district  court  to  have  proceedings  in 

„  any  misdemeanor  case  conducted  before  a  district  judge  rather 

.  than  a  United  States  magistrate.  Such  petition  should  note  the 

_  novelty f  importance,  or  complexity  of  the  case,  or  other  per- 

^  tinent  factors,  and  be  filed  in  accordance  with  regulations 

„  promulgated  by  the  Attorney  General,  Nothing  in  this  sub- 

Q  section  shall  be  deemed  to  limit  the  discretion  of  the  court  to 

g  have  any  misdemeanor  case  tried  by  a  district  judge  rather 

^Q  than  a  magistrate.^', 

^^  Sec.  6.  (a)  The  heading  for  section  3401  of  title  18, 

-|L2  United  States   Code,   is   amended  by  striking   the   words 

^3  **Minor   offenses**   and  inserting  in   lieu   thereof   "Misde- 

14  meanors", 

15  (b)  The  item  relating  to  section  3401  in  the  table  of 

16  sections  of  chapter  219  of  title  18,  United  States  Code,  is 

17  amended  by  striking  the  words  *' Minor  offenses'*  and  inserting 

18  in  lieu  thereof  ** Misdemeanors", 

19  Sec.   9.   No   additional  funds   are   authorized   to   be 

20  appropriated  to  implement  the  provisions  of  this  Act  for 

21  expenditure  prior  to  October  1, 1978. 

22  Sec.  10.  Such  sums  as  may  be  necessary  to  carry  out 

23  the  purposes  of  this  Act  are  hereby  authorized  to  be  appro* 

24  priated  for  expenditure  on  or  after  October  1,  1978, 
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APPENDIX  7-ATTORNKYS  FEES;  LECJAL  AID,  ADVICE. 

AND  ASSISTANCE 
Appendix  7(a) 


LA/Rep/6A 
GREEN    FORM 


THE  LAW  SOCIETY 


!^^UGAtAlW 


ENGLAND  and  WALES 


SOLICITOR  S  REPORT  ON  LEGAL  ADVICE  AND  ASSISTANCE  GIVEN  I'NDER 
THE  LEGAL  AID  ACT  1974 


PLEASE  USE  BLOCK  CAPITALS 

Forenames 


AREA  REF.  No 


•r   =  C 


t^  O   t    o 

o  =  • 

25  I  : 


1 1  i  i 

-.Sao 

I-   r    s  o  ^  - 

uj    o    o  i  o  ;? 

2     >     S   ra  S  w 


CAPITAL 

TOTAL  SAVINGS  and  OTHER  CAPITAL 


CLIENT  £ 

SPOUSE  C 

TOTAL 


INCOME 

^ 

State  whather  in  receipt  of  Supplementafy  Benefit  or  Femily  Income  Supplement. 

YES/NO              If  the  answer  is  YES  ignore  the  rest  of  this  Section. 

Total  weekly  Gross  Income 

Qienl 

£ 

Spouse 

C 

TOTAL 

e 

Allowances  and  Deductions  from  Income 

Incom*  ux 

E 

National  Health  Contributions,  etc. 

C 

Spouse 

E 

Dipendeni  chLdren  anolor 
other  dependanis 

Number 

Under  5 

5bi.tunder  11 

11      ,.        ..13 

13      ..        ..     16 

16      ..        .,18 

1 8  and  over 

t 

LESS  TOTAL  DEDUCTIONS 

TOTAL  WEEKLY  DISPOSABLE 

INCOME 

£ 

^ 
^ 


h 


TO  BE  COMPLETED  AND  SIGNED  BY  CLIENT 
I  am  over  the  compulsory  school-leaving  age. 

I  hivfr/have  not  previously  received  halp  frorr  a  solicitor  about  this  mailer  under  the  Leg^l  Aid  and  Advice  Schemes 
I  am  liable  io  pay  a  contribution  not  exceeding I  £ 


I  understand  that  any  money  or  property  which  is  recovered  or  preserved  for  ma  may  be  subject  to  a  deduction  if  my 
contribution  (if  any)  is  less  than  my  Solicitor's  charges. 

The  i'-tormalion  on  this  page  is  io  the  best  of  my  knowledge  correct  and  connplsig.     I  understand  that  dishonesty  in  psoviding 
such  information  m.^y  lead  to  a  prosecmion. 


^ 
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Name  of  Client 


CLAIM   FOR   PAYMENT  TO  ACCOMPANY  FORM   LA/ACC/8B 


Where  appropriate  did  the  Court  give  approval  t 
under  Section  2  (4)  of  the  Legal  Aid  Act  1 974  ? 


PLEASE  ATTACH  ANY  AUTHORITIES  GIVEN  BY  THE  AREA  COMMITTEE 


TICK  THE  AI>PRO«>ffiATE  ICTTER  TO  INDICATE  THE  NATURE  OF  TH 
PROBLEM 

E 

A. 

B. 

Olhv  family  numn  (S|»cifv 

G 

AoMtonty^niufm 

C 

Cnm.                              -S««nanr) 

H. 

WeKara  benafitsAribuMb 

D. 

Landkifd/unant/haining 

J. 

lixngralian/Naiianaliiy 

E. 

HP.  and  Debt 

K. 

Con»,»,pR>l>l«n 

f. 

EmployHwnl 

L 

Orhef  nunen  (Specify  in 

Sununary) 

Has  any  money  or  property   been   recovered  ? 
if  so.  give  details. 


No.    of    letters    written 

No.  of  telephone  calls 
Made 

Received 

Time  otherwise  spent: 
Specify  in 

Has  a  legal  aid  certificate  or  order  been  granted  ? 

Yes/ No. 
If  not  is  one  being  applied  for  ?     Yes/No. 

Certificate  or  Order  No. 
if  appropriate : 

Summary  of  work  done : 


PARTICULARS  OF  CO 

SIS 

1 .  Profit  costs 

2.  Disbursements  (including  Counsels  fees) 

3.  Add  VAT  as  appropriate 

TOTAL  CLAIM 

4.  Deduct  maximum  contnbution  (if  any) 

NET  CLAIM 

C 

Details  of  disbursements  :— 
Counse*  s  fees  (if  any) 
Other  disbursements  (listed) 

£ 

Have  you  previously  made  a  clai.-n  for  legal  ad 
proceedings  or  matters  connected  therewith. 

vice  and  assistance  for  your  client  in  respect  of  divorce  c 
YES/NO                  If  Yes.  how  much  was  allowed  C 

>r  judicial  separation 

Signed 
Firm  name 
Address 

(in  full) 

Solic 

Jtor-s  ref. 

Date 


NOTICE  OF  PROVISIONAL  ASSESSMENT 


The  Area  Committee  have  assessed  your  costs  in  this  matter  as  set  out  below.  In  view  of  the  fact  that  the  sum  assessed  is  less 
\han  that  claimed,  you  may  make  wrinen  representations  to  the  Committee  in  support  of  your  claim  as  originally  submitted  or  on  any  item 
in  It.  if  you  vv.sh.  These  representations  must  be  received  within  14  days  of  the  date  hereof.  I  have  deleted  this  matter  from  the 
conso^da:ed  claim  form  LA/ACC/8B  with  which  it  was  sent  and  I  should  be  obliged  if  you  would  do  the  same.  If  you  accept  the 
provisional  assessment  please  include  this  matter  on  your  next  ronsdidated  claim  fomi  as  a^essed  below  AND  R£-SU3M1T  THIS 
FORM  WITH  IT. 


Area  Secretary. 


1.  Profit  costs 

2.  Disburserrents 

3.  Add  VAT  as  apipropriale 

TOTAL  CLAIM 

4.  Deduct  maximum  contnbution  (if  any) 


NOTE  —You  are  advised  to  keep  a  copy  of  this  page  because  if  in  the  same  matter  your  client  obtains  a  LA.  Certificate  or  Order,  you 
may  on  taxation  of  your  costs  and  disbursements  be  required  to  produce  to  the  Taxing  Officer  a  copy  of  this  form  indicating  work  done 
and  quantum  of  payment.  You  may  also  require  a  copy  of  this  page  if  after  submining  your  claim  for  [uyment  you  apply  to  the  Area 
Committee  for  a  financial  extension  to  enjble  you  to  give  further  advice  and  assistance  to  your  Client. 

APRIL  1977  Or..fJ:"C^.% 

if  CnmKMt  Strc«.  UkJm  S£I  iTT 
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Appendix  7(b) 


Legal  Advice  and  Assistance.  Grccn  Form  Research.  Sample  analysis  of  types  of  problems  on  which 
advice  and  asiistance  was  sought  during  the  year  ending  on  the  3lsl  March  1977. 
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Appendix  7(c) 

Camden  Community  Law  Centre 
ANNUAL   REPORT    1977/88  AND  5-YEAR  REVIEW 

Introduction 
camden  community  law  centre  and  national  developments 

Camdeu  Commuiiity  Law  Centre  is  one  of  almost  30  law  centres  which  have 
grown  lip  in  deprived  or  relatively  deprived  areas  throughout  England,  Wales 
and  Northern  Ireland,  mostly  since  1972,  These  tend  to  be  areas  where  there 
are  major  housing  problems,  low  pay  and  high  unemployment,  high  crime  rates, 
and  problems  associated  with  immigration  and  race  relations.  Law  centres 
attempt  to  help  people,  both  as  individuals  and  in  groups,  to  find  solutions  to 
some  of  the  legal  problems  arising  out  of  the  various  aspects  of  deprivation. 
The  approach  may  differ  dramatically  froir  law  centre  to  law  centre.  Some 
centres,  for  instance  those  in  Birmingham  deal  with  a  large  number  of  indi- 
vidual cases  on  leasehold  enfranchisement,  a  problem  not  touched  by  many 
other  centres,  but  felt  to  be  necessary  because  of  the  nature  of  the  housing 
problems  in  the  communities  there,  and  the  lack  of  access  to  solicitors  at  a 
price  people  can  afford.  In  other  centres,  the  nature  of  the  area  makes  it  more 
effective  to  deal  with  housing  problems  by  providing  a  legal  service  to  tenants' 
associations,  which  are  increasingly  able  to  use  their  own  expertise  with  the 
l)acking  of  the  law  centre.  In  all  centres,  despite  the  difference  in  approach,  it 
is  accepted  that  law  centres  must  have  an  outgoing  role,  not  merely  a  passive 
or  defensive  role.  Centres  accept  that  there  is  a  need  to  be  in  the  community,  to 
be  a  part  of  it  providing  a  resource  for  educational  and  group  work,  and  that 
this  is  as  much  a  necessary  legal  service  as  individual  casework,  and  often  a 
more  efficient  way  of  using  scarce  resources. 

The  law  centres  are  grouped  together  in  a  national  federation,  the  Law 
Centres  Working  Group,  for  the  purposes  of  developing  policies  on  legal  services 
and  a  wider  expansion  of  law  centres,  and  to  exchange  ideas  on  areas  of  law 
centre  work  and  educational  and  training  materials  produced  by  law  centres. 
The  Law  Centres  Working  Group  has  submitted  written  and  oral  evidence  to 
the  Royal  Commission  on  Legal  Services,  which  is  now  sitting,  and  has  pro- 
posed that  community-based,  locally-representative  law  centres  should  be  ac- 
cepted as  an  efficient  way  of  providing  legal  services  in  deprived  areas,  and  that 
central  government  should  be  responsible  for  providing  the  funds  for  law 
centres.  In  the  meantime,  despite  the  many  successes  of  law  centres  and  the 
support  for  them  at  both  community  and  government  level,  there  is  new  opposi- 
tion to  some  law  centres  from  local  authorities  for  whom  the  provision  of  legal 
services  to  people  previously  deprived  of  access  to  the  law  is  felt  as  a  challenge 
to  their  own  role  and  way  of  working.  The  political  decisions  taken  following 
the  report  of  the  Royal  Commission  next  year  will  determine  whether  the  next 
five  years  will  see  a  gradual  whittling  away  of  law  centres,  or  a  commitment 
to  the  provision  of  public  legal  services  and  a  significant  expansion  of  law 
centres. 

THE    ORIGINS    OF   THE   LAW    CENTRE 

The  impetus  for  a  community  law  centre  in  Camden  came  in  1972,  principally 
from  a  number  of  community  groups  working  with  tenants'  associations  and 
others  concerned  with  housing  problems.  People  working  in  their  spare  time 
were  finding  out  the  frustrations  of  coming  up  against  legal  problems  such 
as  harassment  or  eviction  of  tennants,  or  overcrowding  and  disrepair,  and 
finding  no  help  available  outside  of  conventional,  remote  and  expensive  legal 
services.  What  advice  services  there  were  could  only  give  basic  advice  and  then 
needed  to  refer  people  to  private  solicitors  who  were  not  experienced  in  the 
relevant  areas  of  the  law. 

INDIVIDUALS    OR    GROUPS — OR    BOTH? 

There  was  support  for  the  idea  of  a  law  centre  from  local  advice  agencies  as 
well  as  community  groups,  and  supiK)rt  came  very  early  on  from  some  members 
of  Camden  Council.  Although  this  meant  that  money  was  readily  available 
from  Camden  Council,  it  also  mean  that  there  were  two  conflicting  views  about 
what  the  law  centre  should  be,  either  a  resource  for  community  groups  and 
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other  agencies  in  Camden,  or  an  open-door  centre  providing  an  answer  to  the 
legal  problems  of  all  those  individuals  in  Camden  who  would  not  or  could  not 
normally  go  to  a  private  solicitor.  This  second  view  saw  the  law  centre  as  an 
alternative  solicitors'  office,  with  the  key  difference  being  that  the  service  would 
be  free.  The  solicitors  would  still  be  interviewing  individuals  in  the  same  way 
as  private  .solicitors,  and  taking  on  clients'  cases  for  them,  with  all  the  nego- 
tiations and  court  proceedings  that  were  necessary.  In  other  words,  the  law 
centre  would  adopt  a  simple,  free,  casework  approach.  The  management  com- 
mittee reflected  these  two  views:  the  council,  the  Law  Society,  local  advice 
agencies  and  a  wide  variety  of  community  groups  were  all  represented,  but  with 
a  balance  of  ten  "official"  representatives  to  ten  community  representatives. 
Unfortunately,  the  problems  likely  to  ari.se  from  both  approaches  were  not 
considered  in  detail  at  this  stage.  For  instance,  people  from  tenants'  associa- 
tions expected  the  law  centre  to  be  oi)euly  available  to  tenants  whenever  they 
had  legal  problems;  on  the  other  hand,  they  also  expected  the  law  centre  to  be 
able  to  send  workers  to  tenants'  associations  meetings  and  to  take  up  issues  on 
behalf  of  the  association  as  a  whole,  without  seeing  that  one  approach  might 
effectively  cripple  the  other. 

Similarly,  it  was  not  taken  into  account  at  first  by  those  proposing  a  straight 
casework  approach  that  the  number  of  cases  would  be  endless,  in  that  giving 
access  to  the  law  to  i)eople  such  as  private  tenants  or  unemployed  people  ex- 
poses a  new  and  unlimited  range  of  legal  problems  to  do  with  the  need  to  increase 
income  and  decrease  expenditure,  as  well  as  any  problems — often  part  of  the 
same  problem — to  do  with  security  of  housing  or  employment.  Little  thought 
was  given  to  how  the  law  centre  should  decide  which  of  these  cases  it  should 
deal  with.  For  instance,  should  the  management  committee  with  its  knowledge 
of  the  area  set  out  the  priorities,  or  should  the  solicitors  with  their  knowledge 
of  the  difficulties  and  problems  of  the  legal  system  do  this,  or  sliould  there  be 
a  combination  of  these,  but  ba.sed  on  .seeing  what  cases  came  into  the  centre 
through  an  open-door,  .shopfront  approach."  To  oversimplify  slightly,  it  was 
clear  that  there  were  problems  that  needed  legal  resources  to  help  solve  them, 
but  it  was  not  clear  whether  the  underlying  difficulty  was  one  of  getting  access 
to  legal  help  for  more  people,  or  of  making  re.sources  available  to  people  and 
groups  trying  to  tackle  the  more  basic  problems  of  urban  deprivation  such  as 
dilapidated,  expensive  and  insecure  housing.  If  the  law  centre  was  to  have  both 
of  these  aims,  then  it  was  not  clear  how  they  were  to  be  combined,  or  whether 
it  was  possible  to  combine  them  without  one  way  of  working  overriding  the 
other. 

These  differences  in  approach  were  not  spelt  out  in  Camden  and  were  obscured 
by  the  functions  given  to  the  law  centre  in  its  constitution,  which  include 
individual  casework,  work  with  groups,  and  educational  and  research  work, 
but  the  underlying  conflict  remained,  and  has  been  one  of  the  crucial  problems 
for  the  law  centre,  in  that  the  question  of  priorities  and  different  working 
methods  has  been  constantly  discussed  for  the  past  five  years  and  still  remains 
a  central  question  as  we  attempt  to  find  the  most  effective  and  worthwhile  way 
of  providing  legal  services  in  Camden, 

THE    FIRST    YEAR  :    AN    IMPOSSIBLE    DEMAND 

The  law  centre  opened  in  early  1973  in  temporary  premises  in  Highgate  Road, 
moved  to  another  set  of  temporary  premises  also  in  Highgate  Road,  then  in 
October  1973  into  its  permanent  premises  in  Kentish  Town  Road,  which  were 
specifically  converted  by  Camden  Council  for  the  law  centre.  A  solicitor/director 
was  appointed  first,  then  a  secretary,  further  solicitors,  a  community  worker, 
further  secretaries  and  receptionists. 

From  the  initial  staff  appointments,  it  can  be  seen  that  the  centre  was  highly 
structured.  People  with  traditional  job  titles  and  experience  came,  and  it  is 
not  surprising  that  the  work  done  and  the  approach  to  it  reflected  this.  Solicitors 
traditionally  take  on  cases;  community  workers  work  in  the  community  with 
tenants'  associations  and  luncheon  clubs  or  in  schools  and  youth  clubs ;  secre- 
taries and  receptionists  provide  a  back-up  service  for  these  specialists.  This 
was  the  expei'ience  of  the  law  centre  in  its  first  year,  and  the  solicitors  very 
soon  were  completely  swamped  by  individual  casework.  Far  more  people  came 
to  the  centre — which  then  had  its  door  open  for  five  and  a  half  days  and  two 
evenings  a  week — than  could  possibly  be  helped  by  four  solicitors,  even  when 
the  solicitors  were  working  till  late  at  night  and  at  the  weekends.  It  was  diffi- 
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cult  for  the  centre  as  a  whole  to  remain  aware  of  its  community  and  be  responsive 
to  it :  what  it  was  responding  to  was  the  pressure  of  people  coming  through  the 
door.  Those  who  lived  too  far  away  or  who  needed  a  different  kind  of  legal 
service  were  as  badly  served  as  ever,  except  for  the  very  energetic  work  being 
done  by  the  community  workers,  including  work  with  tenants'  associations,  in 
schools,  running  courses  on  rights  and  publishing  leaflets  and  booklets.  Effective 
as  this  work  was,  it  was  limited  by  the  inaccessibility  of  the  solicitors,  whose 
casework  made  it  impossible  for  them  to  be  more  than  marginally  involved  in 
the  rest  of  the  work  of  the  centre.  The  solicitors'  main  role  in  relation  to  the 
wider  work  was  to  identify  from  the  cases  coming  in  possible  areas  of  where 
the  community  workers'  skills  could  be  effective,  such  as  noticing  numbers  of 
tenants  w^ith  a  common  problem  or  common  landlord. 

DIFFERENT    WAYS    OF    WORKING 

One  of  the  results  of  this  approach  was  the  increasing  pressure  on  the  rest 
of  the  staff  to  do  more  than  their  traditional  work.  Receptionists  needed  to  give 
more  basic  advice,  to  deal  with  welfare  benefit  cases,  to  take  full  statements 
from  people  they  interviewed,  and  to  be  able  to  identify  problems  and  possible 
remedies  so  that  they  could  refer  people  to  another  source  of  assistance  when 
necessary.  Secretaries  as  well  needed  to  be  aware  of  the  details  of  cases  being 
handled  by  the  solicitors  they  were  attached  to,  to  take  statements,  to  visit 
people  in  remand  homes  and  prisons,  and  to  assist  with  the  advice-giving. 

The  more  this  happened,  the  clearer  it  became  that  it  was  more  efficient  to 
spread  the  work  and  the  skills  so  that  all  workers  became  more  able  to  handle 
the  full  range  of  work.  In-service  training  was  carried  out  fairly  regularly, 
the  reception  desk  and  telephone  advice  service  was  shared  out  so  that  all 
workers,  including  solicitors,  took  part  in  it,  solicitors  worked  more  closely 
with  community  workers  and  started  doing  their  own  typing,  and  other  workers 
lost  their  traditional  titles  and  became  "general  workers".  This  did  not  mean 
that  everyone  had  to  become  expert  at  everything;  general  workers  became 
specialists  in  certain  fields  themselves,  such  as  juvenile  crime,  welfare  benefits, 
care  proceedings  or  housing  repairs. 

A    DIFFERENT    WAY    OF    RUNNING    THE    CENTRE 

Paralleling  this  sharing  of  work,  there  was  a  sharing  of  responsibility  for 
the  day-to-day  running  of  the  law  centre.  The  management  committee  has  always 
been  responsible  for  the  overall  policy  and  running  of  the  centre,  but  the  staff 
are  left  with  major  responsibility  in  day-to-day  decisions.  Most  of  these  were 
taken  originally  by  the  director,  but  the  weekly  staff  meeting  became  increas- 
ingly important  for  spreading  decision-making.  When  the  director  left  in  1976 
there  was  no  suitable  replacement  candidate  and  this,  combined  with  a  staff 
wish  to  have  the  sharing  of  responsibility  accepted,  led  to  the  management  com- 
mittee agreeing  to  see  how  effectively  the  centre  could  run  without  a  director. 
This  has  been  reviewed  from  time  to  time  but  no  final  decision  has  been  made. 
There  is  some  pressure  from  Camden  Council  for  the  centre  to  have  a  director, 
but  the  management  committee  considers  that,  provided  there  is  someone  on  the 
staff  specifically  responsible  for  relations  with  the  council  and  to  whom  the 
council  can  refer,  then  this  is  not  suflScient  reason  for  appointing  a  director. 
Nor  do  the  management  committee  feel  that  this  is  an  issue  which  should 
distract  attention  from  the  necessary  debate  about  how  best  the  centre  can 
provide  the  service  it  was  set  up  to  provide. 

CO-OPERATION    WITH    LOCAL    SOLICITORS 

As  well  as  sharing  the  work  and  responsibilities,  the  other  effect  of  the  initial 
overwhelming  burden  of  casework  has  been  a  realisation  that  the  centre  would 
have  to  look  again  at  its  priorities.  The  original  limitations  imposed  by  the 
Law  Society,  preventing  the  centre  doing  commercial  work,  conveyancing, 
divorce,  probate  and  large  personal  injury  claims,  have  had  to  be  considerably 
widened  in  an  attempt  to  reduce  casework.  The  centre  stopped  doing  any  acci- 
dent cases,  adult  criminal  work  except  in  emergencies,  and  reduced  the  number 
of  housing  cases  by  referring  them  to  private  solicitors  when  legal  aid  was  avail- 
able. We  were  helped  in  this  by  the  increased  willingness  of  some  local  firms 
of  solicitors  to  organise  and  educate  themselves  in  such  a  way  as  to  have  the 
skills  and  capacity  to  do  this  sort  of  work,  and  particularly  emergency  housing 
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and  matrimonial  work  and  juvenile  crime.  This  is  particularly  pleasing — and 
ironical — as  in  the  early  years  of  law  centres  some  local  law  societies  fought 
hard  against  law  centres,  which  they  saw  as  a  threat  to  their  members'  liveli- 
hood. Our  exi)erienc-e  in  Camden  has  been  that  a  number  of  new  firms  of  solici- 
tors have  moved  into  the  same  area  as  the  law  centre  since  it  was  set  up. 

PROBLEMS    OF   A    LARGE    CATCHMENT   AREA 

In  looking  at  the  work  it  was  doing,  the  centre  realised  in  1974  that  there 
were  a  large  number  of  cases  coming  from  the  West  Hampstead  area,  despite 
the  difficulties  of  transiwrt  from  West  Hampstead  to  Kentish  Town,  and  that 
those  cases  showed  a  very  large  area  of  need  for  legal  services,  particularly  in 
housing  and  juvenile  crime.  An  attempt  was  made  to  increase  our  presence  in 
West  Hampstead  by  holding  an  evening  advice  session  each  week  at  the  Com- 
munity Centre  in  Mill  Lane,  but  this  was  of  limited  value  because  of  the  need 
to  refer  ca.ses  back  to  the  centre  if  further  action  was  needed.  Eventually  the 
council  agreetl  that  there  was  a  need  for  a  separate  centre  in  West  Hampstead, 
and  this  oi)ened  in  197r».  to  cover  the  area  west  of  Finch  ley  Road,  with  a  popu- 
lation of  35,000.  This  still  left  the  centre  in  Kentish  Town  an  area  with  a  popu- 
lation of  about  160.000.  and  the  effect  of  tliis  is  that  there  arc  still  areas  of  the 
borough  which  are  inade<iuately  served,  such  as  the  distinct,  varied  areas  south 
of  the  P]uston  Road.  Gaps  such  as  these  have  been  considered  in  a  series  of 
meetings  of  advice-giving  agencies  prompted  by  the  council  to  consider  the 
spread  of  agencies  across  the  borough.  A  steering  group  is  at  present  working 
to  .set  up  a  new  law  centre  covering  part  of  the  area  south  of  the  Euston  Road, 
and  Camden  Community  Law  Centre  has  taken  part  with  other  local  groups 
in  this  project.  It  is  important,  however,  to  remember  that  law  centres  have 
much  wider  functions  than  just  advice  giving  and  that  a  law  centre  needs  to 
arise  out  of.  and  be  resi)onsible  to,  the  community  it  serves,  and  that  an  advice 
agencies  group  is  not  necessarily  the  best  group  to  survey  an  area  from  outside 
and  determine  its  legal  needs. 

A    CONSTANT    PR0BLE\f  :    THE    MOST    EFFECTIVE    APPROACH 

Reducing  the  centre's  catchment  area  and  improving  our  referrals  was  not 
enough  in  itself  to  overcome  the  prolihm  of  being  swamped  by  individual  cases. 
What  also  needed  to  be  considered  was  how  best  to  deal  with  the  cases  we  did 
take  on,  and  how  to  balance  the  work  on  these  with  the  need  to  be  involved  in 
group,  project  and  educational  work.  After  long  discussions,  the  centre  was  re- 
organised at  the  end  of  1977  into  units — housing,  employment  and  family — cover- 
ing roughly  the  areas  of  work  we  were  already  doing,  but  enabling  staff  to 
specialise  more,  and  to  share  more  easily  the  skills  and  knowledge  necessary 
for  the  group,  project  and  educational  work.  The  effectiveness  of  this  approach 
is  discussed  later  in  the  reports  from  individual  units.  However,  reorganisation 
into  groups  does  not  in  itself  answer  the  questions  raised  earlier  about  the  basic 
approach  of  the  law  centre,  and  these  are  questions  which,  even  after  five  years, 
are  still  being  discussed  by  both  the  staff  and  the  management  committee. 

advice-giving:    support   for   the   EXISTING  iNETWORK 

It  is  true  that  we  have  given  access  to  the  law  to  a  large  number  of  people 
for  the  first  time,  simply  by  being  open  for  people  to  come  in  for  about  forty 
hours  a  week,  and  by  giving  advice  a  number  of  times  each  day  to  advisors  at 
other  agencies  such  as  Citizens'  Advice  Bureaux.  Neighborhood  centres  and 
Housing  Aid  Centres.  It  is  also  true  that  people  seek  advice  from  a  much  wider 
range  of  people  and  agencies  than  this :  frequently  it  is  shop  stewards,  health 
visitors,  doctors,  social  workers,  workers  at  hincheon  clubs  or  youth  clubs,  or 
secretaries  of  tenants'  associations  that  i^eople  turn  to  first  and  who  make  up  an 
extensive  community  network  of  advice-giving.  The  law  centre  aims  to  support 
this  network  fully  and  through  it  to  give  far  wider  access  to  the  law.  The  more 
familiar  we  can  make  health  visitors  with  welfare  rights,  for  instance,  the  wider 
we  are  spreading  the  work  of  the  law  centre.  Similarly  we  should  be  able  to 
help  shop  stewards  to  answer  the  many  questions  that  they  are  asked  outside  of 
employment  rights,  such  as  landlord-tenant  problems.  To  do  this  effectively,  how- 
ever, we  need  to  decide  that  this  is  a  better  way  of  improving  access  to  the  law 
than  the  haphazard  way  of  simply  waiting  for  people  to  come  in  through  the 
open  door.  We  should  also  need  to  be  clear  that  we  were  aiming  to  help  people 
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to  help  themselves,  or  to  help  anyone  giving  advice  to  give  it  better,  and  that 
we  were  not  aiming  to  take  over  the  w^ork  from  this  advice  network,  as  this 
would  simply  swamp  us  with  casework  again  as  well  as  undermining  the  service 
we  were  trying  to  support. 

LEGAL   RESOURCES   TO   TACKLE    COMMUNITY   PROBLEMS 

However,  there  are  different  types  of  legal  problems  which  require  a  different 
approach  from  us  if  we  are  to  be  effective.  A  tenants'  association  which  has 
become  skilled  in  certain  aspects  of  the  law  may  wish  to  take  up  an  issue  which 
affects  a  whole  estate,  such  as  problems  of  dampness  caused  by  condensation. 
To  do  so,  it  needs  to  have  advice  and  assistance  and  possibly  representation  from 
the  law  centre  to  enable  it  to  take  a  large  number  of  cases  to  court  if  necessary. 
Alternatively,  it  may  need  the  law  centre  to  commission  a  major  report  on  the 
condition  of  the  whole  estate  and  then  to  advise  on  the  legal  remedies  open  to 
the  association.  Similarly,  it  may  be  drawn  to  our  attention  by  a  shop  stewards' 
committee  that  there  are  small  non-unionised  factories  where  there  is  a  pattern 
of  employers  breaking  the  law  in  relation  to  wages,  holidays,  and  working  con- 
ditions, and  we  may  need  to  become  involved  in  dealing  with  this  at  various 
levels. 

Throughout  the  first  five  years  of  the  law  centre,  we  have  tried  to  develop 
this  approach  to  our  work.  Our  annual  reports  have  consistently  stressed  the  need 
for  us  to  become  more  involved  with  our  community  in  this  way. 

On  our  way  towards  this  we  consider  we  have  done  a  lot  of  valuable  work : 
we  have  shown  people  that  they  had  rights  where  they  thought  they  had  none, 
we  have  helped  people  to  enforce  laws  that  were  considered  unenforceable,  and 
we  have  advised  organisations  on  how  laws  could  be  changed  and  what  could 
be  done  to  make  laws  enforceable.  "We  have  constantly  come  up  against  the 
problem  of  laws  which  were  passed  to  benefit  people  in  deprived  or  relatively 
deprived  communities  being  undermined  by  administrative  procedures  or  by  a  lack 
of  any  real  provision  for  the  enforcement  of  these  laws.  We  have  found  our- 
selves taking  up  individual  repairs  cases  because  of  the  shortage  of  Environ- 
mental Health  Inspectors,  or  cases  of  underpayment  of  wages  because  of  the 
shortage  of  AVages  Inspectors.  However,  doing  individual  cases  is  not,  in  our 
opinion,  an  efficient  way  of  dealing  with  these  problems,  and  we  consider  we 
have  a  responsibility  to  our  community  to  help  in  more  effective  ways. 

In  all  our  areas  of  work,  there  are  groups  and  organisations  working  hard  to 
find  solutions  to  the  particular  problems  they  are  concerned  with.  It  is  one  of  the 
tasks  of  the  law  centre  to  work  with  such  groups  in  providing  the  legal  resources 
needed  for  them  to  be  more  effective.  This  does  not  mean  that  the  law  centre 
is  or  can  be  a  campaigning  body,  but  we  feel  that  the  experience  of  the  last  fived 
years  has  shown  us  that  this  is  a  very  worthwhile  way  to  work.  However,  we 
have  not  had  the  resources  to  do  this  as  well  as  we  wanted  to.  This  is  not  a 
matter  of  the  number  of  staff,  but  rather  is  the  result  of  the  way  we  have  worked. 
In  presenting  ourselves  as  yet  another  advice  agency  as  well  as  a  law  centre,  we 
have  depended  on  finding  out  the  needs  of  the  community  too  much  by  waiting  to 
see  what  problems  the  people  came  into  the  centre  with.  This  has  been  at  the 
expense  of  supporting  the  much  wider  community  network  and  making  the  re- 
sources available  to  take  up  the  larger  group  cases  and  issues  which  come  through 
it.  If  the  e?:eprience  of  the  first  five  years  leads  us  to  this  position,  then  one  of 
the  first  things  to  be  done  in  the  second  five  years  is  to  decide  how  to  change 
our  way  of  working  so  that  this  approach  can  be  successfully  developed.  If  this 
leads  to  limiting  access  or  closing  the  door  entirely,  then  people  living  in  Kentish 
Town  may  feel  that  they  have  lost  a  useful  amenity,  but  the  law  centre  will 
effectively  cover  more  of  its  catchment  area  than  it  has  been  able  to  do  for  its 
first  five  years  and  will  be  able  to  keep  more  closely  to  the  varied  aims  set  out 
in  the  constitution. 

THE    MANAGEMENT   COMMITTEE 

As  mentioned  earlier,  the  management  committee  is  responsible  for  the  overall 
policy  and  running  of  the  centre.  Many  members  of  the  management  committee 
have  taken  this  responsibility  very  seriously  and  have  entered  into  the  detailed 
discussions  of  what  the  centre  is  and  should  be  doing. 

We  should  acknowledge,  however,  that  there  have  been  some  areas  of  concern. 
One  of  these  is  the  division  between  "oflScial"  representatives  from  organisations 
such  as  the  Law  Society,  Camden  Council  and  Camden  Council  of  Social  Service, 
which  are  given  representation  by  the  centre's  constitution,  and  community  rep- 
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recseiitatives  elected  every  two  years  out  of  groups  whose  members  or  who  them- 
selves use  the  centre.  Representatives  from  official  bo<lies  often  unwittingly 
dominate  discussions  because  they  are  more  used  to  the  kind  of  discussion  taking 
place  and  because  they  have  more  professional  knowledge.  Community  repre- 
sentatives often  need  a  slower  education  into  the  working  and  running  of  the 
law^  centre  than  has  been  available  so  far.  One  way  to  do  this  could  be  to  adopt  a 
system  of  advisory  panels,  as  happens  at  some  other  law  centres.  The  advisory 
panels  could  be  attached  to  units  and  could  be  made  up  of  community  representa- 
tives whose  special  interest  or  expertise  was  appropriate  to  the  particular  unit. 
In  this  way  there  would  be  a  body  of  people  who  would  come  to  understand 
the  work  of  the  unit  and  all  its  imi)lications,  and  who  could,  through  that,  come 
to  understand  more  about  the  running  of  the  whole  centre.  Some  of  the  manage- 
ment committee  could  then  be  selected  from  the  advisory  panels.  Another  way 
could  be  to  allow  people  to  become  members  of  the  law  centre  ;  this  applies  already 
to  some  centres  which  are  constituted  as  limited  companies.  People  can  then 
learn  more  about  the  centre  through  membership  meetings,  and  can  be  elected  to 
the  committee  at  these  meetings. 

Another  area  of  concern  which  has  arisen  is  the  conflict  of  interest  faced  by 
some  members  of  the  management  committee  such  as  councillors.  Their  position 
is  not  clearly  defined,  and  they  may  fluctuate  between  speaking  as  members  of 
a  committee  doing  its  best  to  run  a  law  centre,  and  adopting  a  position  of  outright 
hostility  as  representatives  of  either  the  council  as  a  wliole  or  their  own  political 
party.  Because  of  the  generous  and  helpful  support  for  the  law  centre  from 
Camden  Council  over  the  last  five  years,  this  has  not  been  as  serious  as  it  might 
have  been.  However,  it  has  been  destructive  at  times  of  the  goodwill  which  has 
been  built  up  to  have  the  activities  of  the  law  centre  misreported  and  criticized 
in  council  committees  or  in  the  press  by  councillors  whose  views  have  not  been 
accepted  in  management  committee  meetings. 

DIVERSIONS   AND  DISTRACTIONS 

At  the  end  of  its  first  five  years,  Camden  Community  Law  Centre  can  look 
back  on  quite  a  long  list  of  achievements :  a  large  number  of  cases  successfully 
concluded,  a  large  amount  of  effective  work  with  groups  and  as  a  legal  resource 
for  other  agencies,  and  considerable  educational  work  using  a  variety  of  ap- 
proaches and  often  very  innovatory  methods.  These  activities,  plus  a  considerable 
amount  of  local  press  coverage,  have  established  the  law  centre  in  the  commu- 
nity and  have  made  it  an  accepted  part  of  the  life  of  the  borough.  However,  there 
have  certainly  been  some  things  holding  the  centre  back  during  those  five  years, 
and  unless  the  effect  of  this  is  acknowledged  and  changes  are  made,  some  will 
continue  to  hold  us  back. 

{1)  The  Law  Society  and  the  Bar  Council 

During  the  early  years,  much  time  was  spent  in  discussions  with  the  Law 
Society  over  the  waiver  of  the  Solicitors  Practice  Rules,  which  is  the  way  of 
obtaining  permission  for  the  law  centres  to  act  dfferently  from  private  solicitors. 
This  was  used  by  the  Law  Society  as  a  way  of  controlling  the  spread  of  law 
centres  in  the  interest  of  areas  w^hich  considered  they  needed  a  law  centre.  This 
finally  came  to  a  head  over  Hillingdon  Law  Centre  in  1977,  and  following  that 
the  Law  Society  entered  into  serious  discussions  with  the  Law  Centres  Work- 
ing Group  and  the  National  Association  of  Citizens  Advice  Bureaux  and  eventu- 
ally agreement  w-as  reached  on  areas  of  w^ork  and  procedures  for  obtaining  a 
waiver.  It  was  a  long  process  which  occupied  many  hours  of  the  management 
committee's  time  quite  destructively,  but  at  least  it  is  no  longer  a  problem.  At 
times  it  has  seemed  that  the  Bar  Council  was  going  to  push  for  similar  long  dis- 
cussions about  the  employment  of  barristers,  but  it  is  now  possible  that  the  Bar 
Council  will  accept  the  Law  Society's  view  of  what  constitutes  a  law  centre, 
which  will  save  further  waste  of  time. 

(2)  Funding 

Another  problem  has  been  the  insecurity  of  our  funds.  Certainly  the  centre 
must  show^  that  it  is  using  its  money  legitimately,  and  that  it  is  observing  the 
Solicitors'  Accounts  Rules.  It  must  produce  audited  accounts  each  year,  and  must 
present  these  and  a  report  to  an  annual  general  meeting.  But  finally,  it  must 
remain  responsible  to  its  community  through  its  representative  management 
committee. 

Far  too  many  times  there  has  been  an  implied  or  stated  threat  either  from 
councillors  at  management  committee  meetings  or  in  letters  from  the  council 
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when  the  grant  has  been  made,  that  the  law  centre  must  toe  the  council  line  or 
face  the  loss  of  its  money.  This  has  led  to  far  too  much  time  being  spent  on  prov- 
ing our  worth  and  justifying  our  existence,  and  constantly  arguing  the  case  for 
the  kind  of  legal  service  we  are  providing.  We  do  not  feel  that  the  law  centre 
should  be  above  criticism  or  that  we  should  not  have  to  show  the  value  of  what 
we  are  doing,  but  we  do  feel  the  council  should  not  be  in  any  preferential  posi- 
tion for  demanding  that  we  justify  ourselves. 

(3)  Legal  aid 

Another  continuing  problem  for  us  has  been  the  long  and  tedious  procedures 
of  the  legal  aid  scheme,  where  obtaining  legal  aid,  and  more  particularly  obtain- 
ing payment  from  the  legal  air  fund,  can  involve  us  in  an  inordinate  amount  of 
paperwork  at  the  expense  of  other  work  we  could  be  doing.  This  applies  to  pri- 
vate solicitors  as  well,  and  is  only  one  part  of  the  widespread  criticism  of  the 
legal  aid  scheme. 

(4)  A  dacklog  of  casework 

Finally  we  are  held  back  still  by  our  initial  enthusiastic  attempts  to  solve  the 
borough's  legal  problems  through  large  amounts  of  casework.  We  are  still  deal- 
ing with  cases  that  were  taken  on  several  years  ago,  and  which  will  continue  for 
some  time  yet.  This  makes  it  difficult  to  see  results  in  the  short  term  when  we 
change  our  priorities  or  our  way  of  working,  as  we  always  have  a  substantial 
backlog  of  cases. 

THE   NEXT  FIVE  YEARS? 

To  some  of  these  problems  there  are  no  easy  or  short  term  solutions.  However, 
some  could  be  easily  solved,  particularly  the  insecurity  of  the  law  centre.  After 
five  years,  we  feel  that  there  should  be  an  acceptance  that  the  law  centre  is  no 
longer  an  experiment,  that  it  is  here  to  stay,  and  that  its  wide-ranging  approach 
to  legal  services  including  individual  and  group  work,  projects  and  educational 
work  is  a  worthwhile  attempt  to  provide  legal  services  which  are  desperately 
needed  and  which  would  not  otherwise  be  available.  We  feel  it  would  be  reason- 
able for  the  council  to  show  this  acceptance  by  committing  itself  to  supporting 
the  law  centre  for  periods  of  five  years  ahead,  subject  to  satisfactory  auditing 
and  observance  of  the  Solicitors  Accounts  Rules.  The  Law  Centre  could  then  look 
forward  with  some  confidence  to  a  clear  period  ahead  for  consolidating  and  de- 
veloping further  the  best  aspects  of  its  work  of  the  first  five  years. 

Housing  Unit  Report 
introduction 

The  Law  Centre's  work  in  housing  has  been  described  in  detail  in  our  four 
previous  annual  reports.  In  writing  this  year's  report  we  have  started  by  looking 
at  what  we  have  done  in  the  last  twelve  months,  and  then,  without  going  over 
the  facts  of  our  past  cases  once  more,  we  have  tried  to  analyse  the  ways  in  which 
our  work  has  changed  and  developed  since  we  first  opened,  and  where  it  is  going 
now. 

The  Housing  Unit  has  now  been  in  existence  for  nearly  a  year,  in  which  the 
demand  for  the  law  centre  to  deal  with  housing  problems  has  been  as  strong  as 
ever.  Under  this  heavy  pressure  we  have  found  different  ways  of  dealing  with 
long-established  areas  of  our  work,  and  we  have  also  started  new  projects. 

PRIVATE  TENANTS 

We  continue  to  give  a  great  deal  of  advice  to  individual  private  tenants.  This 
takes  place  over  the  reception  desk,  on  the  telephone,  through  appointments  with 
the  volunteer  lawyers  who  staff  our  evening  and  Saturday  morning  sessions,  and 
in  day-time  appointments  with  members  of  the  Housing  Unit.  Tenants  are  ad- 
vised on  numerous  problems  of  status,  security,  repairs,  harassment,  rent  and 
so  on ;  where  necessary  we  draft  letters  and  make  telephone  calls,  and  if  follow- 
up  is  needed,  people  can  come  back  to  see  us  again,  or  the  matter  may  be  re- 
ferred to  another  agency  such  as  the  Housing  Aid  Centre.  Alternatively,  the 
Housing  Unit  may  take  it  on,  as  we  have  done  in  the  case  of  some  emergency 
injunctions,  and  some  bad  instances  of  harassment  where  the  landlord  has  not 
so  far  started  eviction  proceedings.  In  one  recent  case,  for  example,  we  advised 
and  wrote  letters  on  behalf  of  several  private  tenants  whose  landlords  were  send- 
ing them  intimidating  letters  through  agents  asking  them  to  leave,  ignoring  their 
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legal  right  to  stay  and  misrepreseiitiug  them  as  "licensees"  when  they  were  in 
fact  tenants.  The  tenants'  resistance  to  being  moved  combined  with  our  sup- 
port have,  it  seems,  discouraged  the  landlord,  for  the  time  being  at  least. 

Private  tenants'  problems  can  now  be  more  easily  referred  to  solicitors  in  pri- 
vate practice  since  the  recent  growth  in  local  liims  witii  an  interest  in  this 
work.  Emergency  injunctions  for  harassment  and  unlawful  eviction  and  posses- 
sion proceedings  brought  against  Rent  Act  tenants  make  up  the  majority  of  the 
cases  in  which  private  practitioners  help  our  clients :  even  here,  however,  the 
low  eligibility  limits  and  high  financial  contrilmtions  involved  in  the  civil  legal 
aid  scheme  cut  down  drastically  the  numbers  of  law  centre  clients  who  can  bene- 
fit. The  low  profits  to  be  made  from  such  ca.ses  also  limit  the  extent  to  which  any 
solicitor  running  a  business  will  take  them  on. 

REPAIRS 

Repairs  have  remained  a  major  part  of  our  work.  Here  tenants  have  remedies 
that  can  be  enforceil  through  legal  action  taken  or  threitened  on  their  behalf  and. 
except  in  the  case  of  local  authority  tenants,  through  the  exercise  of  the  powers 
of  the  local  authority's  Environmental  Health  Department. 

Getting  ycmr  repairs  done  and  getting  compensaticm  for  disreimir  is  hard,  as 
everyone  knows :  the  law  centre  has  evolved  several  lines  of  attack  on  the  prob- 
lem. Through  our  normal  advice  procedures  we  helpu  individual  tenants  with  ini- 
tial advice  and  draft  letters  before  action,  which  sometimes  succeed  in  resolving 
the  difl!iculty.  The  Housing  T'nit  has  prepared  a  repiiirs  kit  covering  the  four 
main  legal  remedies,  and  we  aim  to  u.se  the  kit  to  help  people  get  their  repairs 
done.  It  starts  by  defining  the  problem  in  order  to  work  out  which  remedy  will 
be  the  most  effective  in  each  ca.se  (e.g.  whether  the  house  is  "unfit"  or  a  "statu- 
tory nuisance",  nnd  whether  the  landlord  can  be  made  legally  resixmsible  for 
the  disrepair).  In  many  cases  both  Council  and  private  tenants  will  have  a  rem- 
edy under  the  1936  Public  Health  Act  and  s.32  of  the  Housing  Act  of  1961 :  al- 
ternatively, unfitness  cnn  be  brought  to  the  attention  of  the  Housing  Commit- 
tee by  means  of  a  complaint  to  a  JP  under  s.l57  of  the  1957  Hou.sing  Act.  The 
kit  includes  draft  letters  which  are  easy  to  adapt  to  a  particular  case,  and  it 
also  tells  you  how  to  do  a  house  inspection  report  for  u.se  in  negotiation  or  in 
court.  We  hope  that  tenants  and  tenant.s'  groups  will  be  able  to  use  .sections  of 
the  kit  on  their  own  or  with  back-up  advice  from  law  centre  workers  and  even- 
ing volunteers. 

The  Housing  Aid  Centre  in  Euston  Road  is  able  to  help  private  (but  not  Coun- 
cil) tenants  with  repairs  that  need  doing.  Earlier  this  year  law  centre  and  Hous- 
ing Aid  workers  met  and  arranged  that  private  tenants  would  be  able  to  get  help 
with  the  preliminary  work  on  s.32  cases  at  the  Housing  Aid  Centre,  which  would 
refer  the  case  to  the  law  centre  if  action  was  needed. 

For  Council  tenants  the  law  centre  has  been  dealing  with  a  number  of  indi- 
vidual and  group  repairing  problems.  If  a  number  of  tenants  on  a  particular 
estate  have  .similar  things  wrong  with  their  houses  or  flats,  we  approach  this  as 
a  group  project,  working  with  a  tenants'  association  wherever  possible.  On  one 
GLC  estate  this  year,  for  example,  by  threatening  criminal  proceedings  under 
s.99  Public  Health  Act  1936.  we  helped  tenants  obtain  speeded-up  transfers  and 
repairs.  We  are  also  helping  two  Camden  Council  tenants  (strongly  backed  by 
their  tenants'  association)  to  challenge  the  Council's  refusal  to  acknowledge 
liability  to  compensate  them  for  the  damage  caused  by  Council  contractors  while 
working  on  the  roofs  above  their  flats — in  this  case  court  proceedings  have  been 
started. 

Legal  proceedings  alone,  however,  are  of  limited  use  in  dealing  with  the  intrac- 
table difficulties  of  getting  houses  repaired.  Private  solicitors  have  little  experi- 
ence or  interest  in  using  the  Housing  and  Public  Health  Acts  on  behalf  of  tenants, 
and  many  private  landlords  get  away  with  disrepair  for  years.  Effective  enforce- 
ment of  these  laws  by  the  responsible  public  authority  is  the  only  hope  for  private 
tenants  in  the  long  term — and  to  this  end  we  direct  private  tenants  to  the  Envi- 
ronmental Health  Department  and  their  own  Councillors.  We  plan  a  meeting 
with  the  Environmental  Health  Department  in  the  hope  of  ensuring  better  com- 
munication and  speedier  results  in  the  future. 

BENT   ARREARS 

Our  rent  arrears  project  arose  from  the  large  number  of  council  tenants  with 
rent  arrears  who  were  being  seen  at  the  law  centre  in  1977.  In  many  cases  the 
arrears  were  linked  with  the  need  for  repairs.  We  set  up  a  weekly  desk  at  the 
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Bloom^bury  and  Marylebone  County  Court,  where  tenants  are  advised  on  how 
to  deal  with  Council  possession  proceedings  based  on  arrears.  Often  there  is  the 
basis  for  a  substantial  counterclaim  based  on  disrepair— by  means  of  such  coun- 
terclaims tenants  advised  by  us  have  obtained  significant  reductions  m  arrears 
claims,  and  in  many  cases  a  settlement  of  the  court  case  which  has  saved  the 
tenant  from  an  outright  possession  order.  .        «n«^  ,•„  of  fho 

We  did  some  research  into  rent  arrears  using  questionnaires  filled  m  at  the 
court  and  at  the  law  centre.  We  found  that  tenants  were  not  getting  sufficient 
advice  from  estate  managers  about  their  rights  to  such  benefits  as  rent  and  rate 
rebates— now  we  refer  many  tenants  to  the  Xeighbourhood  Advice  Centre  m 
Maiden  Road  for  expert  advice  in  this  area. 

We  al^o  realised  that  the  basis  on  which  the  Council  issued  summonses  for 
rent  arrears  was  inconsistent,  and  that  there  was  a  need  for  dealing  with  arrears 
in  a  more  satisfactorv  way.  We  passed  on  our  information  to  a  local  councillor, 
with  whom  we  are  pressing  the  Housing  Committee  for  a  system  which  will  allow 
tenants  the  opportunity  to  make  binding  agreements  to  deal  with  arrears  so  that 
court  proceedings  can  be  avoided  in  aU  but  the  most  exceptional  cases. 

GROUP   WORK   WITH   PRIVATE  TENANTS 

In  1977,  a  number  of  private  tenants  from  multi-occupied  houses  were  referred 
to  the  law  centre  bv  the  local  Citizens'  Advice  Bureau.  The  tenants  lived  in  houses 
in  the  north  and  centre  of  the  borough,  and  were  concerned  that  their  landlord 
had  sold  all  his  houses  to  a  property  company.  The  houses  were  in  a  state  of 
neglect,  and  the  rents  no  longer  being  collected.  In  addition  to  these  problems, 
luanv  tenants  had  received  offers  of  £250  to  vacate  their  rooms.  A  meeting  was 
held  at  the  Labour  Rooms  in  Camden  Town,  with  Councillors  and  an  MP  present, 
at  which  the  tenants  were  advised  on  their  security,  and  representatives  from 
each  house  were  elected.  Surveys  were  made  of  the  rooms,  and  the  Environmental 
Health  Department  visited  the  houses.  Soon  after  this  meeting,  the  property  com- 
pany sold  the  houses  to  a  Housing  Association  and  to  individual  landlords.  The 
tenants  maintain  their  contact  with  the  law  centre,  and  with  their  ward  coun- 
cillors, with  the  aim  of  getting  their  homes  compulsorily  purchased  by  the  Council. 

Although  the  difficulties  of  organising  private  tenants  into  a  group  in  this  way 
are  far  greater  than  those  faced  when  trying  to  organise  a  tenants'  organisation 
among  Council  tenants,  this  is  the  first  step  towards  solving  their  common  prob- 
lems :  wherever  possible  we  help  tenants  who  wish  to  hold  such  meetings  in  order 
to  form  a  pressure  group.  We  are  currently,  together  with  the  Camden  Federa- 
tion of  Tenants  and  Residents  Associations,  providing  support  for  the  meetings 
of  a  group  of  private  tenants  of  a  landlord  who  owns  a  large  number  of  properties 
in  the  area  near  the  law  centre.  These  tenants  have  often  been  living  amid  shock- 
ing disrepair  for  years  while  their  landlord  does  the  occasional  bit  of  short-term 
patching,  and  meanwhile  rides  roughshod  over  many  of  them,  moving  them 
around  from  room  to  room  by  means  that  in  recent  weeks  have  amounted  to 
unlawful  eviction.  This  landlord  has  escaped  the  proper  consequences  of  his  high- 
handed mismanagement  for  years — here,  too,  many  of  the  tenants  believe  that 
compulsory  purchase  by  the  Council  is  their  only  hope. 

THE    CAMDEN    FEDERATION    OF   TENANTS    AND    RESIDENTS    ASSOCIATIONS 

The  Federation  and  the  law  centre  maintain  weekly  contact,  and  the  law  centre 
provide-s  legal  back-up  for  projects  initiated  by  the  Federation  or  by  groups  who 
have  called  on  the  Federation  for  support,  such  as  the  private  tenants  referred 
to  in  the  previous  paragraph.  There  have  been  joint  discussions  around  the  new 
tenancy  agreement  currently  being  proposed  by  Camden  Council  for  its  tenants. 
After  discussion,  the  issues  have  been  publicised  in  the  Camden  Tenant,  the  Fed- 
eration's paper.  A  law  centre  worker  went  as  the  Federation's  delegate  to  the 
Nottingham  Conference  of  the  National  Tenants'  Organisation  this  year,  where 
the  tenants"  charter  campaign  was  launched.  One  outcome  of  our  involvement  in 
these  discussions  has  been  an  awareness  of  the  need  for  council  tenants  and 
private  tenants  to  support  each  other  in  dealings  with  the  Government  on  the 
current  proposals  for  introducing  security  of  tenure  for  all  council  tenants  in 
the  country.  These  are  being  put  forward  in  the  same  breath  as  proposals  to 
reduce  still  further  the  already  shaky  security  of  tenants  in  the  private  sector, 
who  as  we  have  said,  find  it  harder  to  protect  their  interests  than  do  council 
tenants.  Many  council  tenants  know  that  in  this  borough  they  are  in  practice 
relatively  secure,  and  that  the  issue  of  security  for  them  is  hardly  a  prime  con- 
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cern  when  eonipared  to  the  affgrnvntion  of  had  housing:  conditions  hy  continuing 
housing  cuts  Another  cpiestion  tliat  occurs  is  why  there  are  no  proposals  to 
extend  any  now  security  to  the  growing  nuniher  of  housing  association  tenants. 
We  have  found  that  the  perspective  we  have  gained  through  working  for  hoth 
council  and  private  tenants  helps  us  to  see  how  an  issue  affects  the  different 
groups,  and  to  emphasise  this  in  the  Federation  which  is  predominantly  repre- 
sentative of  Council  tenants.  .  ,  ^  ,  ..  ^  *  4.  „„^.' 
We  wish  to  extend  our  role  as  a  resource  for  tlie  Federation  and  a  few  tenants 
associations,  to  embrace  meetings  with  tenants'  associations  on  the  many  dif- 
ferent a.spects  of  their  housing  rights  and  the  law  on  repairs:  armed  with  this 
information  they  will  be  better  able  to  campaign  for  improved  conditions  on  their 

own  estates.  ,  ,  ,111 

We  have  helped  one  local  tenants'  association  in  the  (M»nduct  of  a  highly  suc- 
cessful rating  appeal  which  resulted  in  large  rate  reductions  throughout  the 
estate.  Sul)se(iueiitlv  we  helped  them  make  a  successful  claim  to  the  council  for 
further  rate  reductions.  The  council  repairs  case  on  landlord's  liability  for 
breaches  of  covenant  resulting  from  contractors'  bad  work  which  we  have  men- 
tioned above,  came  through  this  tenants'  association,  as  did  a  number  of  indi- 
vidual tenants  whom  we  have  advised  (ni  repairs  problems.  We  hope  to  follow  this 
pattern  with  other  tenants'  associations  and  groups. 

children's  playhut 

We  have  acted  this  year  for  a  group  of  mothers  who  had  obtained  from  the 
council  a  playhut  for  the  u.se  of  children  on  their  estate  and  who  were  then  told 
hy  the  c(mncil  that  they  could  no  longer  u.se  it.  This  involved  a  planning  appeal, 
intervention  to  prevent  the  demolition  of  the  playhut  and  representing  the  play- 
group organisers  on  a  deputation  to  the  Council  committee  meeting.  In  this  case 
we  have  worked  closely  with  Pat  Reddin.  a  local  surveyor  who  has  for  a  long 
time  played  a  vital  part  in  our  work  :  he  has  now  taken  over  the  conduct  of  the 
planning  appeal.  We  should  like  to  take  this  opportunity  to  thank  Pat  and  his 
partner  Dick  Xuttall  for  the  long  and  often  unpaid  hours  of  their  time  they  have 
given  to  our  work  over  the  years.  Their  expertise  and  energy  has  made  an 
incalculable  difference  to  what  we  have  been  able  to  achieve,  and  they  have  also 
taught  us  a  lot. 

HOMELESS  AND  THE   HOUSING    (HOMELESS   PERSONS)    ACT    1977 

The  major  piece  of  legislation  affecting  our  work  in  the  past  year  has  been  the 
Housing  (Homeless  I'ersons)  Act  1977.  We  have  been  monitoring  its  implementa- 
tion and  interpretation  by  the  local  authority,  and  have  advised  local  advice 
agencies  on  the  Act's  meaning  and  u.ses.  With  the  Housing  Aid  Centre  we  orga- 
nised a  well-attended  session  on  the  Act  for  social  workers  and  housing  advice 
workers.  For  that  session  we  wrote  a  pamphlet  explaining  the  Council's  legal 
duties  and  powers,  and  the  rights  of  the  individual,  as  well  as  explaining  where 
to  go  if  you  are  homeless  in  Camden.  This  pamphlet  has  since  been  requested  by 
other  local  bodies  such  as  hospitals  for  use  in  advice  on  homelessness,  and  copies 
are  available  at  the  law  centre. 

We  sometimes  find  that  we  have  failed  to  explain  clearly  to  outside  agencies 
what  our  respon.sibilities  to  our  clients  are,  and  that  they  include-the  same  duty 
of  confidence  owed  by  all  solicitors  to  their  clients.  This  problem  of  communica- 
tion has  on  occasion  become  acute  in  dealings  between  ourselves  and  Council 
agencies  concerned  with  homelessness.  We  have  been  pressured  to  reveal  our 
advice  to  our  clients  when  this  would  be  a  breach  of  our  professional  duty  to 
them,  bcause  it  would  entail  a  breach  of  confidence  and  be  contrary  to  their 
interests  for  us  to  do  so.  Clients  have  been  sent  to  us  by  the  Homeless  Persons 
Unit,  with  orders  to  obtain  injunctions  which  could  in  no  way  benefit  them, 
although  they  might  in  theory  be  entitled  to  request  them.  People  often  have 
excellent  reasons  for  not  wanting  to  insist  on  their  strict  legal  rights  and  it  can 
be  no  part  of  our  duty  as  their  legal  advisors  to  tell  them  to  start  court  proceed- 
ings which  they  do  not  wish  for  and  which  will  not  help  them.  We  sometimes 
wonder  if  the  people  who  send  us  the.se  reluctant  clients  realise  that  injunctions 
are  not  handed  out  to  all  comers  but  are  discretionary  remedies ;  that  starting 
court  proceedings  can  involve  people  in  liability  for  payment  of  heavy  costs, 
damages  and  legal  aid  contributions,  and  that  as  solicitors  we  are  there  to  serve 
our  clients,  not  to  express  the  local  authority's  disapproval  of  illegal  evictions — 
a  disapproval  which  they  can  show  themselves  by  means  of  criminal  prosecu- 
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tions  for  offences  under  the  Protection  from  Eviction  Act.  The  purpose  of  such 
prosecutions  is  to  cleter  landlords  from  breaking  these  laws  by  making  a  public 
example  of  the  offenders,  and  we  are  disappointed  that  it  is  only  in  a  handful  of 
many  such  cases  that  come  to  our  knowledge  that  the  Council  has  seen  fit  to 
start  a  prosecution. 

The  Council's  duties  to  provide  accommodation  under  the  Housing  (Homeless 
Persons)  Act  do  not,  in  the  absence  of  special  circumstances,  extend  to  young 
and  healthy  single  homeless  people.  One  organisation  which  has  been  emphasis- 
ing the  housing  needs  of  the  single  homeless,  is  the  Campaign  for  the  Homeless 
and  Rootless  (CHAR)  and  we  are  in  regular  contact  with  the  Campaign's  local 
group,  Camden  Campaign  for  Single  Persons'  Homelessness. 

When  over  100  people  who  had  been  squatting  in  a  block  of  flats  in  Central 
London  were  evicted  and  thus  made  homeless  by  the  Under  Sheriff  and  several 
hundred  police  this  August,  the  law  centre  was  asked  and  agreed  to  act  for  a 
number  of  people  living  in  the  block  who  had  been  arrested  during  the  eviction. 
We  have  decided  to  continue  to  represent  them  because  of  the  importance  of 
these  cases  in  which  they  are  charged  with  resisting  the  Under  Sheriff  under  a 
new  criminal  provision  whose  exact  ambit  has  still  to  be  clarified,  and  which 
concerns  people's  rights  to  remain  where  they  have  been  living  and  the  problem 
of  homelessness. 

MISCELLANEOUS 

Each  of  us  deals  with  a  variety  of  individual  cases,  for  example  some  obscure 
and  convoluted  disputes  on  behalf  of  several  of  the  dwindling  body  of  controlled 
tenants,  some  Rent  Officer  and  Rent  Tribunal  hearings,  and  possession  eases 
with  a  repairing  element  where  the  landlord's  liability  for  repair  is  hard  to 
establish.  Some  of  these  cases  have  been  handled  at  the  law  centre  for  several 
years.  They  tend  to  be  cases  where  the  flexibility  and  expertise  we  can  offer 
makes  us  better  able  to  deal  with  the  case  than  private  solicitors  who  do  not 
specialise  in  such  work. 

EDUCATIONAL    WORK 

Our  educational  work  in  the  widest  sense  goes  on  daily  as  we  advise  Citizens' 
Advice  Bureau  and  Housing  Aid  workers  on  legal  questions  on  which  they  are 
working.  We  are  also  continuing  our  own  training,  and  have  this  year  had 
several  useful  sessions  of  inservice  training  on  housing.  In  addition  to  our  leaflet 
on  the  Housing  (Homeless  Persons)  Act  and  the  repairs  kit,  we  have  written  a 
booklet  about  the  complicated  question  of  the  rights  of  people  in  shared  flats 
and  houses,  on  which  we  are  very  often  consulted.  The  initial  draft  was  written 
by  a  volunteer,  Gerald  Newman,  and  it  is  now  being  revised  for  publication,  in 
consultation  with  other  workers  in  the  housing  law  field.  The  aim  of  all  this  work 
is  to  help  groups  and  individuals  who  have  tended  to  rely  on  us  in  the  past  to  be 
more  self-sufficient  in  the  future  and  more  generally  aware  of  their  rights. 

SOME   CONCLUSIONS 

When  we  look  back  over  the  last  five  years  of  our  work  in  housing,  some  ten- 
dencies emerge,  and  it  seems  possible  to  draw  certain  conclusions  about  the  direc- 
tion our  work  is  taking. 

Law  centre  workers  are  dealing  with  housing  problems  in  a  way  which  means 
we  must  have  not  only  the  more  traditional  legal  skills  and  capacity  to  supervise 
a  case  from  day  to  day,  but  also  a  responsiveness  to  the  community,  an  under- 
standing of  the  needs  and  pressures  within  it  and  a  working  relationship  with 
groups  and  individuals  concerned  with  housing.  This  is  apparent  from  the  wide 
range  of  problems  with  which  we  have  been  dealing  and  the  changed  emphasis 
of  our  work  towards  projects  involving  groups  who  are  organised  or  capable  of 
organising,  and  whom  we  can  serve  as  a  resource  as  well  as  a  representative 

The  history  of  changes  in  the  law  of  the  land,  in  public  expenditure  and  in 
Local  Council  policy,  has  affected  both  the  content  of  our  work  and  what  we  have 
been  able  to  achieve. 

In  the  early  days  of  the  law  centre,  and  partly  as  a  result  of  tenants'  protests 
about  gentrification  and  winkling  in  the  private  sector,  the  Council  was  com- 
mitted to  the  municipalisation  of  privately  rented  accommodation.  In  many  pri- 
vately owned  properties  with  which  we  became  involved  this  was  the  only  means 
by  which  the  long  term  problems  of  these  tenants  could  be  solved,  because  it  was 
only  the  local  authority  that  had  the  resources  with  which  to  rehabilitate  old 
housing  stock  which  had  suffered  the  debilitating  consequences  of  years  of  ne- 
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elect  of  repair  by  landlords.  Landlords  have  historically  been  reluctant  to  re- 
invest their  profits  bv  speudinj;  money  on  essential   repairs,   while   the  local 
authoritv  has  been  slow  to  use  its  i>oweis  under  the  public  health  and  housing 
legislation  to  enforce  the  expenditure  of  money  on  these  houses,  and  their  con- 
dition has  deteriorated  so  that  the  cost  of  rehabilitation  is  now  prohibitive.  So 
the  Council  was  purchasing  such  proi>erties,  often  as  a  result  of  our  intervention 
on  the  tenant's  behalf.  This  process  was  slowed  down  after  the  passing  of  the 
1974  Kent  Act,  which  gave  statutory  security  to  many  furnished  tenants.  Con- 
straints imposed  partly  bv  the  Department  of  Environment  meant  the  Council 
now  had  less  money  to  spend  on   buying  up  properties  containing  furnished 
tenants.  Compulsorv  purchase  was  thus  no  longer  a  realisable  goal  for  many  of 
our  clients.  Meanwhile  money  could  be  and  was  increasingly  spent  on  building 
up  housing  associations,  and  the  law  centre  heli)ed  the  Tenants'  Federation  by 
researching  the  legal  position  (►f  housing  association  tenants,  and  we  pointed  out 
the  potential  dangers  in  the  lack  of  democratic  control  over  their  management. 
One  rationalisation  for  the  withdrawal  of  funds  for  compuKsory  purchase  was 
that  vast  numbers  of  furnished  tenants  had  gained  enough  security  from  the  new 
Rent  Act  to  give  them  a  basis  for  enforcing  their  rights  to  repair  without  fear 
of  harassment  or  eviction.  In  fact  these  tenants  were  often  no  better  off.  With  no 
control  bv  the  government  of  the  size  of  the  market  or  tbe  terms  on  which  accom- 
modation was  let.  the  way  was  open  for  the  exploitation  by  landlords  of  the  many 
loopholes  in  the  Rent  Acts.  Fake  holiday  lets,  fake  licences,  unwanted  "attend- 
ances" and  "board"  (i.e.  a  weekly  supply  of  uncooked  provisions)  and  even  fake 
resident  landlords  blossomed  all  over  Camden.  One  result  has  been  that  we  have 
predictably  developed  a  particular  interest  and  expertise  in  advising  on  Rent  Act 
evasion  and  landlords'  loopholes.  In  the  majority  of  cases  the  legal  question  of 
whether  the  tenant  is  protected  or  not  cannot  be  ultimately  resolved  without  litiga- 
tion. Rut  for  most  of  our  clients,  starting  litigation  is  out  of  the  (luestion.  They  are 
too  anxious,  to  overstretched  or  too  badly  off  to  pursue  the  finely  balanced  legal 
question  to  its  conclusion.  The  legal  aid  contribution,  not  to  mention  the  pros- 
pect of  being  ordered  to  pay  the  other  side's  costs,  is  enough  of  a  deterrent  for 
most  people.  One  case  which  we  brought  to  a  successful  outcome  makes  the  point 
clearly.  We  were  advising  a  young  foreign  student  who  was  the  tenant  of  her 
room  under  a  fake  holiday  let  agreement.  Her  landlords  had  been  playing  tricks 
with  short-term  written  agreements,  trying  to  get  other  names  than  hers  put  on 
the  documents.  Eventually  they  started  eviction  proceedings  based  on  her  alleged 
lack  of  security  as  a  holiday  let  case.  We  applied  for  legal  aid  and  got  an  emer- 
gency  certificate.    Our   request   for   further   particulars   of   claim    achieved   its 
intended  result  of  frightening  the  landlords  into  the  arms  of  solicitors,  who  per- 
suaded their  clients  to  discontinue  tbe  case  as  there  were  no  grounds  for  pos- 
session.  Our  client  had   by  this   time,   after   time-c(msuming  interviews,   been 
assessed  for  a  legal  aid  contribution  which  exceeded  the  entire  costs  (including 
time  spent)  incurred  by  the  law  centre!  This  meant  that  if  we  had  made  a  claim 
on  the  legal  aid  fund  our  client  would  have  had  no  financial  benefit  from  the 
grant  of  legal  aid.  as  .she  would  have  had  to  pay  the  full  amount  of  our  bill — 
although  this  would  have  been  reduced  by  any  costs  recovered  from  the  other  side, 
as  we  won. 

So  litigation  is  not  a  viable  course  for  most  of  our  clients.  They  are  left  with 
the  choice  of  staying  on  under  the  terms  of  an  agreement  which  we  have  advised 
them  is  probably  a  fake,  or  ri.sking  the  consequences  of  defying  the  landlord  by 
an  application  to  the  Rent  Officer,  who  may  well  decline  jurisdiction  and  refuse 
to  consider  fixing  a  fair  rent  unless  the  issue  of  protection  has  been  sorted  out  in 
the  tenant's  favour  by  a  declaration  in  the  County  Court.  For  the  rea.sons  we 
have  already  stated,  taking  the  option  of  starting  such  a  case  is  not  a  real  possi- 
bility for  the  tenant  in  most  cases,  and  landlords  obviously  have  no  intere.st  in 
initiating  such  proceedings. 

Thus  the  loopholes  in  the  Rent  Act  mean  that  the  law  centre  is  having  to  advise 
clients  that  they  have  rights  that  are  for  practical  purposes  unenforceable.  This 
year  the  courts  made  matters  worse  for  tenants  by  the  line  they  have  taken  on 
fake  licences :  in  particular,  in  the  cases  of  >^omma  v  HazclJiurst  and  Aldrington 
Garaged  v  Fielder,  in  each  of  w^hich  a  blatant  piece  of  Rent  Act  evasion  was 
upheld  by  the  Court  of  Appeal.  In  justifying  the  line  it  was  taking,  the  Court 
invoked  the  notion  of  equal  bargaining  to  the  parties  to  the  contract — a  notion 
which  the  Rent  Acts  by  their  very  existence  acknowledge  to  be  a  fiction  in  land- 
lord and  tenant  matters.  Now  that  the  judiciary  has  succeeded  in  reintroducing 
that  fiction  into  the  interpretation  of  tbe  Rent  Acts,  legislation  is  urgently  needed 
to  resolve  the  mess  that  has  been  made  of  the  rights  of  tenants.  Workers  from 
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this  law  centre  helped  write  the  submissions  to  the  Department  of  the  Environ- 
ment review  of  the  Rent  Act  made  on  behalf  of  the  Law  Centres  Working  Group. 
in  which  the  need  for  change  in  the  law  was  emphasised  over  a  year  ago. 

In  this  context  then,  of  a  legal  security  which  is  in  practice  illusory  for  many 
private  tenants,  there  is  an  ur^rent  need  for  action  by  local  government.  Many  of 
the  houses  where  private  tenants  live  should  be  brought  into  public  ownership ; 
criminal  offences  committed  by  landlords  should  be  vigilantly  pursued ;  legisla- 
tion on  housing  and  public  health  should  be  actively  and  imaginatively  enforced. 
In  particular,  where  private  tenants  are  harassed  and  insecure,  with  little  likeli- 
hood of  the  Council's  taking  over  their  houses,  an  adequate  Environmental 
Health  Department  is  vital  for  people  who  live  in  damp  and  unhealthy  conditions. 

Yet  public  expenditure  cuts  at  local  and  national  levels  have  meant  that 
neither  the  money  nor  the  staff  are  there  to  tackle  these  crucial  areas  on  an 
adequate  scale  and  with  the  necessary  energy.  The  cuts  hit  Council  tenants 
e<iually — many  live  in  conditions  of  damp  and  disrepair  that  contravene  the 
public  health  lav.s  as  well  as  constituting  a  clear  breach  of  the  Council's  con- 
tract as  landlord. 

The  public  health  legislation  itself  sets  standards  that  are  far  too  low  to 
ensure  that  i^eople  are  living  in  housing  conditions  of  minimum  decency.  A  hole 
in  the  roof  can  l)e  temporarily  remedied  by  patching  which  makes  the  landlord 
immune  from  action  under  the  public  health  acts,  but  leaves  the  roof  liable  to 
leak  again  at  any  time. 

In  these  circumstances,  the  housing  unit  finds  that  we  go  to  court  far  less 
often  than  outsiders  might  expect.  In  the  past,  as  well  as  now,  our  energies  have 
t>een  .*spent  on  settling  disputes,  trying  to  get  arears  of  rent  set  against  disrepair, 
chasing  up  Environmental  Health  OflScers  about  nuisance  notices  and  chasing 
up  estate  managers  about  repairs,  advising  people  how  to  reclaim  overpaid  rent, 
and  writing  letters  to  their  landlords  asserting  their  rights.  All  this  is  defensive 
manoeuvring,  which  creates  a  short  respite  for  the  individual,  but  makes  little 
impact  on  housing  conditions  generally.  We  know  that,  from  now  on,  our  com- 
munity and  our  clients  will  benefit  from  our  taking  a  more  active  interest  in  the 
IK)licies  and  priorities  which  determine  housing  conditions  in  the  longer  term. 

Employment  Unit  Report 

In  the  early  years  of  the  law  centre,  employment  work  accounted  for  only  a 
small  i)ercentage  of  the  work  of  the  cen<-re.  Since  then,  two  factors  have  com- 
bined to  increase  the  volume  of  employment  work.  Firstly,  since  1974  there  has 
l>een  a  large  amount  of  employment  legislation  and  regulations  based  on  it,  which 
has  made  it  much  more  likely  that  people  will  seek  legal  remedies  to  problems 
associated  with  their  employ mei  t.  Secondly,  since  1974.  there  has  been  a  very 
large  increase  in  unemployment  nationally,  and  this  has  been  reflected  in  Camden. 

The  most  pressing  demand  is  to  deal  with  cases  of  dismissal.  Security  of  em- 
ployment is  now  a  fundamental  principle  of  employment  law,  and  is  particularly 
vital  in  times  of  high  unemployment.  However,  although  Industrial  Tribunals 
were  originally  intended  to  be  informal  and  easily  approachable,  taking  a  case 
of  unfair  dismissal  to  the  tribimal  is  very  time-consuming.  The  law  centre  does 
not  have  the  resources  to  deal  with  all  the  cases  of  dismissal  which  come  to  it. 
and  it  is  also  clear  that  to  attempt  to  do  so  would  be  extremely  limited  in  its 
benefits  and  would  not  be  the  best  use  of  our  resources.  For  these  cases,  we  oft'er 
initial  advice  and.  where  necessary,  further  advice  at  various  stages  leading 
up  to  the  tribunal  hearing.  The  employment  unit  now  has  a  number  of  expe- 
rienced volunteer  lawyers  for  the  evening  and  Saturday  advice  ses.sions  who 
provide  the  basis  for  our  self-help  services.  We  do  not  provide  representation, 
but  have  at  times  referred  people  to  the  Free  Representation  Unit,  a  group  of 
trainee  barristers  who  voluntarily  do  tribunal  representation.  The  Advice  Agen- 
cies Group  in  Camden  is  at  present  considering  ways  of  establishing  a  tribunal 
representation  service  to  supplement  the  service  offered  by  the  FRU. 

Bearing  in  mind  the  impossibility  of  dealing  with  all  the  individual  cases 
fully,  the  employment  unit  has  considered  what  are  the  key  issues  related  to 
employment  law  in  Camden,  and  what  impact  the  law  centre  can  have  in  dealing 
with  these.  Based  on  our  work  in  the  area  and  our  contact  through  the  manage- 
ment cMimnittee  with  those  in  the  borough  concerned  with  employment,  we  have 
identified  these  major  areas  of  concern : 

1.  Low- wage  industries  : 

2.  Equal  pay.  discrimination  on  grounds  of  sex  or  race  ; 

3.  Health  and  safety  : 

4.  Unemployment. 
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1.  Low-wage  industries 

In  Camden  there  is  a  large  number  of  small  clothing  factories,  frequently 
employing;  members  of  ethnic  minorities.  Miniiimm  washes  and  conditions  in  these 
factories  are  determined  by  the  Wages  Councils,  and  employers  must  not  breach 
Wages  Council  Orders.  Wages  under  the  Orders  are  in  fact  very  low,  with  a 
basic  wage  of  about  £34  per  week.  However,  many  employers  are  consistently 
breaking  the  law  in  relation  to  wages,  holidays  and  many  other  entitlements. 
Through  posters  and  leaflets,  in  Greek  as  well  as  English,  the  employment  unit 
is  attempting  to  increase  workers'  awareness  of  their  rights,  and  is  taking  up 
a  number  of  cases  to  enforce  people's  rights  in  low-paid  industries.  Because  of 
the  special  problems  of  low-wage  industries,  we  have  provided  repiesentation 
before  tribunals  in  these  cases  on  questions  of  unfair  dismissal,  terms  and  con- 
ditions of  employment,  and  itemised  pay  statements,  and  in  the  County  Court 
for  recovery  of  unpaid  or  underpaid  wages. 

We  have  also  been  working  with  Wages  Inspectors  on  the  breaches  of  Wages 
Council  Orders,  but  there  are  far  too  few  Wages  Inspectors  at  present  to  deal 
adequately  with  enforcement  of  these  orders.  At  times  the  Wages  Inspectors 
conduct  blitzes  on  employe)  s  in  different  p4irts  of  the  country  for  breaches  of 
the  orders :  our  experience  so  far  is  limited  but  suggests  that  the  Kentish  Town- 
Camden  Town  area  alone  needs  a  single,  continuing  blitz,  with  a  suflicient  num- 
ber of  Wajzes  Inspectors  allocated  to  it  to  eliminate  the  widesprcd  and  deliberate 
breaking  of  the  law  by  employers. 

Our  experience  also  indicates  the  urgent  need  for  more  union  involvement  in 
low-wage  industries,  but  this  is  made  difficult  by  the  small  size  of  the  factories, 
as  well  as  the  vulnerability  of  the  workforce,  which  in  Camden  is  predominantly 
Cypriot  or  Asian  omen.  Recent  employment  legislation  attempts  to  facilitate 
union  organisation,  and  Wages  Councils  themselves  are  seen  as  only  a  temi>orary 
way  of  ensuring  reasonable  wages  and  conditions,  but  examples  such  as  the 
Grunwick  case  have  shown  that  the  legislation  is  inadequate  to  achieve  its 
stated  aims. 

2.  Equal  pay,  sex,  and  race  discrimination 

New  legislation  has  come  into  effect  over  the  last  three  years  on  equal  pay 
for  women  and  on  discrimination  on  grounds  of  sex  and  race.  The  law  centre 
has  carried  out  a  certain  amount  of  educational  work  locally  on  this,  and  has 
been  prepared  to  take  up  cases  arising  out  of  the  legislation. 

The  low  centre  has  only  undertaken  one  equal  i)ay  case,  which  involved 
women  employed  by  Camden  Council  in  the  canteens  on  building  sites.  The  case 
involved  very  lengthy  preparation  and  took  over  a  year  to  come  before  the 
tribunal,  but  finally  the  tribunal  accepted  that  the  women  were  doing  similar 
work  to  one  of  the  men,  who  was  being  paid  about  £10  per  week  more,  and 
awarded  them  equal  pay. 

Since  then,  the  employment  unit  has  been  consulted  about  a  number  of  other 
equal  pay  claims,  but  has  not  l)een  able  to  take  them  to  the  tribunal.  It  is  clear 
that  some  employers  are  finding  ways  around  implementing  the  Equal  Pay 
Act,  and  they  have  been  helped  in  this  by  some  of  the  decisions  of  the  Court 
of  Appeal. 

The  employment  unit  has  also  been  consulted  about  a  number  of  cases  of 
discrimination  on  grounds  of  sex  and  race,  and  is  currently  taking  one  case  to 
the  industrial  tribunal.  Again,  however,  the  decided  cases  have  not  been  help- 
ful, awards  made  have  in  many  cases  been  trivial,  and  it  is  clear  that  many 
people  who  are  being  discriminated  against  see  little  hope  of  ending  this  by 
proceeding  through  the  courts  or  tribunals. 

3.  Health  and  safety 

The  issue  of  health  and  safety  at  work  has  in  many  industries  received  rela- 
tively little  attention  until  recently.  With  the  1964  Health  and  Safety  at  Work 
Act  now  fully  in  force,  employees  are  in  a  stronger  position  to  enforce  their 
rights  to  work  in  safe,  healthy  conditions.  Trade  unions  are  able  to  send  their 
safety  representatives  on  courses  and  are  able  to  ensure  that  they  are  properly 
trained.  However,  it  is  also  important  that  education  on  health  and  safety 
should  spread  wider  than  that,  and  should  cover  both  groups  of  workers  who 
are  not  yet  in  unions  and  issues  that  are  important  to  all  workers  whether 
unionised  or  not  but  which  may  be  too  specialized  to  be  dealt  with  fully  on 
courses  for  safety  representatives. 

The  law  centre  has  been  approached  by  local  trade  unionists  who  are  in- 
terested in  setting  up  a  group  in  Camden  specifically  concerned  wuth  hazards 
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created  by  the  working  euvironment.  The  resources  of  the  law  centre  will  be 
drawn  upon  to  provide  information  concerning  health  and  safety  legislation. 
The  law  centre  is  also  organizing  a  one-day  conference  for  workers  in  advice 
agencies  in  Camden  on  the  use  and  role  of  health  and  safety  legislation. 

4.  Unemployment 

While  unemployment  may  be  the  most  obvious  and  pressing  employment 
problem  at  the  moment,  there  is  little  that  a  law  centre  can  do  to  alleviate  it. 
The  problem  is  largely  the  result  of  decisions  taken  nationally  or  interna- 
tionally, not  by  a  local  authority. 

Nevertheless,  the  results  are  very  clear  locally,  and  involve  the  law  centre 
and  advice  agencies  in  a  large  amount  of  work  to  do  with  income  maintenance — 
the  whole  system  of  social  security  benefits,  with  complex  regulations  and 
points  of  law — and  the  consequences  of  inadequate  incomes,  such  as  possession 
actions  for  rent  arrears.  The  law  centre  is,  therefore,  inevitably  involved  in  the 
issue  of  unemployment. 

In  attempting  to  deal  with  this,  we  have  in  the  past  year  advised  and  given 
legal  assistance  to  small  workers'  co-operatives  on  their  constitution  and  ways 
of  setting  up.  We  do  not  have  the  resources,  however,  nor  are  the  resources 
available,  to  allow  this  to  make  a  serious  contribution  to  reducing  unemploy- 
ment. In  any  case,  there  is  a  risk  that  with  inadequate  resources  available  for 
workers'  co-operatives,  people  w^ho  were  unemployed  will  simply  become  low- 
paid,  non-union  workers  with  no  prospect  of  changing  that. 

The  other  area  where  we  could  help  would  be  advising  on  planning  regula- 
tions and  the  legal  background  to  increasing  employment  in  the  borough.  In 
other  boroughs,  for  instance,  law  centres  have  advised  trades  councils  in  their 
dealings  with  the  local  authority  over  new  industrial  estates  and  w^ays  of 
planning  to  avoid  a  repetition  of  the  Grunwick  situation  where  the  local  au- 
thority found  itself  providing  premises  for  a  low-paid  industry  with  poor  con- 
ditions for  the  workers,  and  have  drafted  sample  "good  employer"  leases,  guar- 
anteeing reasonable  wages,  facilities  for  trade  unions,  and  high  standards  for 
health  and  safety.  Unfortunately  with  our  limited  resources,  it  has  not  been 
possible  to  give  this  aspect  of  our  work  the  priority  we  feel  it  deserves. 

Family  Unit  Report 

When  we  called  the  third  unit  "The  Family  Unit",  we  realised  that  the  name 
gave  only  a  vague  indication  of  what  the  unit  did,  but  over  the  last  five  years 
our  work  in  this  field  has  covered  too  wide  a  category  for  any  more  precise 
definition. 

We  have  always  been  very  conscious  of  the  fact  that  our  clients'  problems 
of  housing,  employment,  finance  and  so  forth  in  their  turn  create  problems  in 
the  home  and  in  family  relationships  which  equally  demand  our  attention. 
Such  domestic  difficulties  might  at  first  seem  to  fall  more  properly  into  the 
sphere  of  private  practice ;  however,  since  the  centre  began,  gaps  in  the  legal 
aid  service,  deficiencies  in  the  law  or  lack  of  interest  by  the  private  profession 
have  always  ensured  a  consistent  flow  of  "family"  work,  although  our  focus 
has  shifted  considerably  over  this  period.  Individual  casework  has  of  course 
always  had  an  important  place  in  family  work,  but  we  do  not  accept  that 
project  work,  or  even  group  work,  is  impossible  in  this  field  :  we  have  alwaysi 
tried  to  find  ways  of  effecting  a  more  general  approach  and  of  helping  those 
who  do  not  manage  to  come  to  the  law  centre.  This  has  called  for  alertness 
and  flexibility  on  our  part — in  recognising  such  problems  and  finding  useful 
methods  of  dealing  with  them ;  and  in  this  area  particularly  we  have  found 
co-operation  with  other  interested  people,  such  as  the  Social  Services,  youth 
workers  or  other  agencies,  invaluable. 

JUVENILE    CRIME 

One  of  the  most  encouraging  developments  in  Camden,  mentioned  elsewhere 
in  this  report,  has  been  the  growth  of  private  firms  who  are  keen  to  act  in  less 
profitable  areas  of  work,  in  particular  juvenile  crime  and  emergency  work.  In 
the  last  year  we  have  seen  the  inception  of  the  "duty  solicitor  scheme"  at  our 
local  juvenile  court,  that  is.  a  rota  system  for  private  solicitors  to  attend  the 
court  and  act  for  any  juvenile  in  need  of  representation.  This  scheme  operates 
under  a  waiver  from  the  Law  Society  allowing  the  solicitor  to  tout  for  work 
in  the  court,  and  it  has  effectively  eliminated  the  need  for  our  involvement  in 
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this  field.  As  legal  ai<l  has  always  been  easily  obtained  for  such  cases  \\v 
welcome  this  development,  although  obviously  we  are  anxious  that  the  scheme 
operates  for  the  benefit  of  the  defendants,  and  we  hope  to  remain  sufficiently 
involved  to  satisfy  ourselves  on  this  point.  In  conjunction  with  the  scheme's 
committee  members,  we  are  arranging  a  series  of  meetings  for  the  solicitors, 
court  oflicials  and  interested  .social  workers,  with  lectures  from  experienced 
lawyers  and  other  professionals  and  with  general  di.^cussion  on  the  scheme's 
operation.  We  are  also  concerned  that  the  clients  are  not  intimidated  by  the 
more  formal  approach  of  a  private  solicitor's  oflice.  and  may  do  .some  research 
on  this  at  a  later  date.  Of  course  we  will  continue  to  see  a  lot  of  young  clients 
for  initial  advice  on  pleas  and  referrals,  and  .so  will  not  lose  contact  with  thi.s 
sort  of  work  entirely. 

Although  the  first  oliject  of  our  constitution  ("to  advise  and  assist  where  .  .  . 
it  is  not  reasonably  practical  or  ai)propriate  for  such  services  to  be  obtained 
from  a  solicitor  in  private  practice")  is  no  longer  relevant  in  relation  to  juve- 
nile crime,  we  are  still  resiK)nsible  for  the  other  two  objects:  to  undertake 
research  in  and  educate  on  this  subject. 

We  have  always  been  active  in  school  education,  visiting  youth  clubs  and 
producing  educational  material— mostly  in  co-operation  with  West  Hampstead 
Law  Centre  where  two  of  our  juvenile  .specialists  went  to  work.  In  the  last  year 
we  printed  Trouble  With  The  Lair,  a  booklet  on  civil  rights  and  court  pro- 
cedures for  young  people  which  has  already  g(»ne  through  a  print  run  of  1,000; 
a  cartoon  film  on  the  same  subject  with  accomi)anying  work  cards  is  shortly 
to  be  produced. 

This  centre  has  also  been  concerned  with  the  lack  of  employment  for  young 
people  in  Camden,  which  must  be  contributory  factor  to  juvenile  crime,  and  we 
have  produced  a  slide-tape  show  on  the  prol)lems  of  getting  a  first  job  and  on 
being  unemployed,  to  be  shown  to  .school-leavers.  We  have  been  involved  in 
initial  research  on  facilities,  such  as  drop-in  centers,  for  unemployed  youth  in 
the  borough,  and  have  been  attending  i)layleaders'  meeting  on  this  and  other 
subjects  througliout  the  year.  In  fact  it  appears  that  there  is,  or  will  be.  exten- 
sive provision  for  unemployed  school-leavers  in  Camden,  but  less  for  the  18  to 
20  year  olds,  who  have  had  maybe  one  jol)  and  then  became  unemployed  as  the 
job  market  declined.  It  is  much  harder  to  find  out  this  group's  needs,  as  they  lost 
the  links  tliey  had  with  schools  or  youth  clubs,  and  the  Family  Unit  is  investigat- 
ing this  area  to  see  if  there  is  an  unrecognized  problem. 

One  consequence  of  the  decrease  in  juvenile  crinie  casework  is  that  our  legal 
aid  income  is  also  reducetl  considerably.  At  one  time  we  were  acting  in  over 
fifty  cases  at  one  time  at  the  juvenile  court,  and  this  figure  has  now  sunk  to  only 
exceptional  ca.ses  where  legal  aid  is  not  available,  of  the  case  is  connected  with 
another  asi>ect  of  our  work.  These  cases  have  been  replaced  by  work  that  is  not 
legal  aidable,  such  as  acting  for  i)arents  in  care  proceedings,  or  representation  of 
mental  health  patients  at  tribunals.  The  law  centre's  funding  from  the  borough 
of  Camden  has  always  taken  account  of  our  legal  aid  moneys,  and  when  we 
anticipated  this  eventuality  in  our  last  budget  the  Council  accepted  the  position 
and  adjusted  our  funding  accordingly. 

PARENTS    AND    CHILDREN 

The  first  kind  of  work  the  law  centre  did  with  children  and  parents  was  in 
acting  for  the  child  in  cases  where  social  services  were  applying  for  care  orders, 
alleging  neglect,  impairment  of  the  children's  development,  or  children  beyond 
parents'  control,  etc.  Although  the  court  was  willing  to  grant  legal  aid  for 
children  to  be  represented,  not  many  solicitors  were  at  that  time  doing  the  work, 
and  legal  representation  in  such  cases  was  far  from  the  norm,  although  from 
time  to  time  the  child  would  have  a  solicitor  from  a  private  firm. 

We  made  it  known  that  we  could  offer  representation  in  these  cases,  and  many 
such  cases  were  dealt  with  by  the  law  centre  over  the  course  of  the  following 
four  years.  Other  law  centres  were  also  taking  on  the  work  in  different  parts 
of  the  country,  and  increasingly  solicitors  from  private  firms  began  to  take  on 
more  cases.  To  deal  effectively  with  the  work,  the  law  centres  held  workshop 
meetings  on  the  problems  presented  by  this  kind  of  case,  and  the  different  ways 
of  dealing  with  them  began  to  be  exchanged.  We  learned  a  lot  from  the  sessions, 
and  from  talking  to  parents  and  children. 

As  it  became  far  more  common  for  children  to  be  represented  in  court  proceed- 
ings by  legal  aid  solicitors  from  private  firms  or  from  the  law  centre,  it  became 
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uiore  clear  to  us  that  the  people  whose  legal  rights  were  being  neglected  were 
the  parents. 

Looking  at  the  way  the  law  was  changed  over  the  last  century,  it  becomes 
clear  that  the  legislators  have  changed  horses  mid-stream  more  than  once,  and 
the  way  they  have  responded  sometimes  to  public  outcry,  and  sometimes  to 
changes  in  social  work  trends  in  a  stop-gap  fashion  is  shown  by  the  piece-meal 
appearance  of  the  law  as  it  is  today.  At  times,  Act  of  Parliament  have  been 
passed  which  are  never  brought  into  force  because  the  necessary  funds  are  not 
made  available.  As  examples  of  this,  in  this  way  the  Children  and  Young  Persons 
Act  1969  under  which  care  orders  can  now  be  made,  although  the  result  of  much 
research  and  of  a  Committee's  report  to  Parliament,  and  although  it  would  have 
made  radical  changes  in  the  law,  has  never  been,  and  almost  certainly  now 
never  will  be  brought  into  full  force.  The  Children  Act  1975,  passed  after  the 
storm  of  protest  after  Maria  Colwell's  death,  has  similarly,  three  years  later, 
still  not  been  brought  into  force  on  the  statute  book,  while  many  eminent  people 
in  the  child  care  field  hope  that  it  never  will  be.  The  expert  family  lawyer  who 
has  written  a  definitive  commentary  on  the  Act  writes : 

"But  there  is  little  doubt  that  many  children  will  suffer  from  this  Act  rather 
than  benefit  ...  In  the  persi>ective  of  history  some  of  the  provisions  of  this 
Act  may  well  be  viewed  as  an  ail-though  panic  measure  engineered  by  over-re- 
action to  the  folk-devils  of  uncaring  and  battering  parents.  One  thing,  however, 
is  certain,  and  that  is  that  this  Act  will  do  very  little  to  help  the  battered  child." 
In  1974,  the  Finer  Committee's  painstaking  and  widereaching  report  recom- 
mending a  new  approach  to  family  court  proceedings  was  published.  Despite 
many  pressure  groups  calling  for  the  immediate  implementation  of  its  recom- 
mendations for  a  "Family  Court",  four  years  have  now  gone  by  with  no  further 
action  on  this  report. 

Several  points  need  to  be  made  on  the  legal  position  of  the  parents  in  care 
proceedings  concerning  their  children  to  illustrate  the  kind  of  work  with  which 
the  family  unit  has  been  concerned.  Before  any  action  is  taken  by  social  work- 
ers, police,  XSPCC,  etc.,  the  parents  have  all  of  the  rights  of  "custody"  including 
day  to  day  care  and  control,  and  the  duties  of  caring  for  their  children.  Once  a 
Place  of  Safety  Order  (authorizing  the  removal  of  the  child  from  its  parents 
for  up  to  28  days)  has  been  made  by  a  magistrate  or  by  the  police,  or  a  short 
term  interim  care  order  has  been  made  by  the  court,  the  parent  loses  these  rights 
and  duties,  however  temporarily,  and  then  does  not  even  have  the  right  to  take 
part  fully  in  the  care  proceedings  in  court.  This  is  a  quite  unusual  situation  in 
English  law ;  where  a  person  can  have  rights,  but  once  they  are  threatened,  loses 
almost  automatically  the  basic  right  to  defend  his  or  her  position.  In  some  more 
extreme  cases,  a  parent  can  even  be  prevented  from  seeing  the  child  or  knowing 
where  she  or  he  is  staying,  and  this  can  be  the  case  not  only  where  the  child  has 
been  severely  injured. 

Another  problem  for  parents  whose  children  are  in  care  under  a  court  order 
is  that  they  are  then  no  longer  in  "priority  need"  for  housing  as  homeless  people 
under  the  definitions  in  the  Housing  (Homeless  Persons)  Act  1977.  So  if  honie- 
lessness  has  been  part  of  the  reason  for  social  services  or  the  police  or  NSPCC 
to  intervene,  this  could  mean  indefinite  homelessness  for  the  parents  and  then 
of  course  it  is  increasingly  unlikely  that  the  children  will  be  able  to  return  home 
to  live  with  the  family  because  rehabilitation  with  a  family  is  usually  started 
off  slowly,  first  with  day  time  visits,  then  to  say  overnight,  then  weekends  and 
so  on,  till  finally  the  family  can  be  re-united.  Councils  may  be  acting  strictly 
within  the  letter  of  the  law  by  saying  that  they  are  not  responsible  for  re- 
liousing  parents  whose  children  are  in  care,  but  hardly  within  the  spirit  of  the 
Housing  (Homeless  Persons)  Act.  This  kind  of  policy  particularly  discriminates 
against  single  parents,  and  it  should  be  changed. 

There  has  recently  been  some  publicity  over  an  agreement  made  between  the 
Magistrates  Association  and  the  Association  of  Directors  of  Social  Services  about 
children  in  care.  The  magistrates  were  concerned  that  when  they  made  a  care 
order  believing  that  the  child  would  be  removed  from  home,  it  might  not  be  the 
case,  and  the  child  might  be  allowed  to  stay  at  home  while  still  on  a  care  order. 
Of  course,  magistrates  do  get  criticized,  as  the  social  workers  do,  when  some- 
thing goes  wrong  with  a  child  who  has  appeared  before  the  court  as  being  "in 
need  of  care  and  control",  and  that  is  why  they  are  entitled  to  know  at  the  time 
thev  make  the  decision  on  whether  there  should  be  a  care  order,  exactly  what 
the'social  worker  proposes  to  do  with  the  child  after  an  order  is  made.  Otherwise, 
the  magistrate  is  making  a  decision  between  one  known  factor  (life  at  home  with 
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the  parents)  and  one  completely  unknown  factor.  And  of  course,  tliese  cases 
cannot  be  covered  by  a  blanket  agreement ;  each  case  stands  on  its  own,  and  has 
to  be  considered  on  its  own  merits. 

We  have  been  able  to  advise  and  represent  many  i>arents  in  care  cases  since 
we  took  the  decision  that  they  were  in  great  need  of  a  legal  service,  and  we  have 
come  to  realize  how  enormous  a  gap  in  legal  services  it  is  that  jiareiits  cannot 
get  the  help  that  they  need  under  legal  siid.  and  that  in  any  event  they  only  have 
such  a  limited  right  to  tell  the  court  their  own  point  of  view.  Kveii  a  change 
in  the  law  to  allow  them  to  take  part  fully  in  the  court  proceedings  and  an  ex- 
tension of  legal  aid  so  they  can  have  free  representation  will  not  be  enough  to 
equalise  the  parents"  position,  however.  So  often  we  hud  that  it  is  a  problem 
with  getting  housing,  or  full-time  nursery  facilities,  or  help  at  home,  or  just  a 
break  from  the  kids,  or  that  the  necessary  support  is  not  being  given. 

In  working  on  these  problems,  we  aim  to  show  what  changes  are  needed  in 
the  law  and  in  the  agencies  which  have  resp«)nsibilities  towards  parents  and 
children.  Law  Centres  in  other  areas  are  also  working  on  this,  and  we  keep 
close  contact  with  them  in  regular  meetings  to  share  the  knowledge  and  ex- 
perience that  we  are  acciuiring,  and  learn  from  them.  We  organised  a  series  ol' 
meetings  to  discuss  the  way  in  which  indei>endent  doctors,  social  workers, 
psychologists  etc.  can  be  used  in  the.se  cases  to  help  put  forward  the  family's 
I)oint  of  view,  and  we  have  drawn  uj>  a  cjuestionnaire  as  a  basis  for  research  on 
the  cases  we  have  done  in  the  past  and  for  those  we  are  now  dealing  with.  We 
aim  to  publish  the  results  of  this  research  by  next  year,  and  it  will  be  written  in 
such  a  way  that  the  anonymity  of  our  clients  is  carefully  preserved.  One  or 
two  of  the  issues  we  exi)ect  will  be  featured  in  this  research  are  the  difliculties 
which  families  have  in  dealing  with  the  social  workers,  doctors,  health  visitors 
etc.  who  were  once  seen  as  allies,  but  who  have  been  giving  evidence  in  court 
about  the  families  "deficiencies"  and  asking  the  court  for  a  care  order;  the  kind 
of  placements  available  for  the  children  in  care;  the  extent  to  which  poor 
housing,  money  shortage  and  lack  of  nursery  and  childminding  facilities  con- 
tribute to  the  need  for  care  orders  and  the  feelings  of  the  parents  towards  the 
court  proceedings  themselves. 

Some  law  centres  have  found  that  as  they  do  more  work  in  care  cases  in  oppo- 
sition to  the  Social  Service  Department  in  their  area,  their  relations  with  Social 
Services  become  increasingly  strained,  and  in  some  cases  it  has  broken  down  to 
tlie  point  where  .social  workers  will  not  allow  access  to  children  in  care  to 
specialist  witnesses  like  independent  social  workers,  p.sychiatrists  etc.  Fortu- 
nately, Camden  social  workers  have,  on  the  whole,  recogni.sed  that  we  have  a 
job  to  do.  and  far  from  trying  to  obstruct  us,  they  have  invited  us  to  their  meet- 
ings to  discuss  the  projects  we  are  doing  in  family  work. 

MENTAL    HEALTH 

One  of  the  pitfalls  of  determining  law  centre  priorities  according  to  the  type 
of  problems  we  get  over  the  reception  desk  is  that  "hidden"  issues — like  mental 
health — have  almost  entirely  been  neglected.  Mental  health  is  a  'hidden"  issue 
partly  because  it  is  seen  very  much  as  a  personal  problem  for  which  the  law 
can  have  no  answer ;  partly  because  the  issue  is  shrouded  in  a  peculiar  kind  of 
mysticism  :  "mental  illness"  is  seen  as  the  province  of  the  experts,  the  doctors. 
To  be  mentally  ill  all  too  often  means  that  what  you  say  is  not  to  be  taken 
seriously  ;  suddenly  you  are  presumed  incapable  of  knowing  what  is  right  or  good 
for  you. 

We  have  come  across  the  issue  of  mental  health  in  a  number  of  contexts.  People 
are  dismissed  from  their  job  becau.se  of  time  off  work,  or  because  the  employer 
has  discovered  that  the  person  has  a  psychiatric  record.  A  record  will  also  be  a 
factor  in  deciding  whether  a  parent  should  have  custody  of  her  childern  when 
this  is  in  dispute.  Most  directly  there  is  the  position  of  people  in  mental  hospitals. 
Although  discrimination  against  ex-patients  is  a  great  cause  for  concern,  we 
have  chosen  to  concentrate  on  people  within  mental  hospitals,  partly  because  our 
resources  are  scarce,  but  also  because  we  believe  that  the  best  way  to  tackle 
discrimination  is  by  helping  to  bring  about  changes  in  general  attitudes  to  mental 
distress,  and  that  this  can  best  be  done  through  helping  to  improve  the  position 
of  people  in    hospital  giving  them  more  say  in  what  happens. 

Under  the  1959  Mental  Health  Act.  a  person  who  is  "mentally  ill"  can  be  de- 
tained in  hospital  against  her  will  if  this  is  thought — by  the  doctors — to  be  in  the 
interests  of  her  health  or  safety,  or  in  the  interest  of  the  health  or  safety  of 
others,  even  where  there  is  no  question  of  anything  illegal  having  been  done. 
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Psychiatrists  have  struggled  for  decades  without  being  able  to  come  up  with  any 
definition  of  mental  illness  that  works ;  still  less  is  there  agreement  on  what  the 
interests  of  the  patient  might  be.  But  the  main  problem  is  that  all  too  often  the 
patients  own  needs  and  wishes  are  ignored  since,  being,  'mentally  ill"  it's  as- 
sumed that  she's  no  longer  capable  of  making  choices,  and  her  freedom  to  do  so 
must  be  curtailed.  The  law  centre  could  play  an  important  part  in  assisting  the 
patient  to  have  her  views  put  forward  to  the  hospital  staff  or  to  a  Mental  Health 
Review  Tribunal.  Although  the, law  is  twenty  years  old,  it  is  still  not  clear  what 
rights  the  hospital  has  to  treat  patients  against  their  wishes,  and  we  will  hope 
to  monitor  this  aspect  of  hospital  life  too. 

One  worker  has  been  allocated  to  the  field  of  mental  health.  She  has  attended 
a  MIND  course  on  tribunal  representation,  and  has  also  been  co-opted  onto  the 
local  community  health  council  working  group  on  mental  health,  and  it  is  hoped 
that  this  will  provide  a  good  link  with  local  psychiatric  units.  Work  in  the  area 
is  onlv  in  the  very  beginning  stages  of  building  up  contacts  and  knowledge  of  the 
mental  health  field.  A  long-term  goal  would  be  to  establish  close  links  with  local 
psychiatric  units  and  to  help  persuade  hospitals  to  refer  automatically  patients 
who  are  "on  section"'  to  a  mental  health  review  tribunal  (this  is  already  the 
practice  in  a  number  of  institutions)  and  to  notify  them  of  assistance  which  is 
available.  The  work  that  the  law  centre  can  do  is  particularly  important  since, 
although  green  form  assistance  is  available  for  preparation  of  cases,  there  is  no 
legal  aid  for  tribunal  representation,  and  hence  few  patients  would  be  in  a  posi- 
tion to  obtain  alternative  representation. 

MATRIMONIAL 

As  we  have  said,  emergency  family  work — wardship,  domestic  violence  etc. — 
can,  to  a  large  extent,  now  being  referred  to  private  solicitors  in  the  borough,  al- 
though we  do  act  for  clients  who  cannot  obtain  help  elsewhere,  and  of  course 
still  maintain  the  emergency  telephone.  The  Camden  Women's  Refuges  have 
moved  into  West  Hampstead,  so  our  close  liaison  with  them  has  also  been  re- 
duced, and  West  Hampstead  Law  Centre's  increased. 

With  this  decline  of  emergency  matrimonial  action  has  come  an  escalation  in 
our  work  on  divorce.  As  many  will  know,  legal  aid  has  been  withdrawn  for  un- 
contested divorce  cases  and  related  maters.  However,  the  "do-it-yourself"  divorce 
is  not  an  uncomplicated  business  and  the  centre  has  had  a  large  influx  of  queries 
on  the  subject.  We  have  produced  explanatory  sheets,  give  detailed  advice  and 
now  stock  the  main  petition  forms  at  the  centre.  Green  Form  (and  an  extension 
to  a  £45  limit)  is  available  for  this  sort  of  help,  but  the  capital  limits  of  the 
green  form  scheme  often  exclude  even  clients  who  are  on  social  security  and 
who  are  therefore  unable  to  be  advised  by  private  solicitors,  which  we  would 
much  prefer.  We  strongly  deplore  this  reduction  in  the  availability  of  legal 
services. 

SOCIAL    SECURITY 

We  have  continued  to  give  advice  and  assistance  on  a  fairly  large  number  of 
social  security  cases.  However  during  the  last  year  the  local  Social  Security 
oflSce  was  split,  and  one  half  moved  to  Melton  Street,  where  there  was  a  large 
National  Insurance  office.  Many  claimants  experienced  problems  during  the 
move :  in  the  long  run  however  the  Kentish  Town  office  has  much  improved  its 
efficiency.  This  is  partly  due  to  the  union  militancy  of  the  staff  at  this  office 
which  has  succeeded  in  getting  their  staffing  ratios  increased.  Melton  Street 
office  still  gives  a  much  poorer  service  to  claimants  in  our  experience,  though 
because  of  the  geographical  distance  between  this  office  and  the  law  centre  we 
see  fewer  cases  from  Melton  Street. 

In  August  1977  meetings  were  set  up  between  the  local  advice  agencies  in 
Kentish  Town,  a  group  which  included  the  Neighborhood  Advice  Centre  in 
Maiden  Road,  the  Citizens  Advice  Bureau  at  Kentish  Town,  the  law  centre 
and  the  Welfare  Rights  Office  at  Area  5  Social  Services.  These  meetings  were 
found  very  useful  in  co-ordinating  efforts  in  the  various  fields  that  we  cover, 
exchanging  information  and  so  forth.  One  of  the  changes  that  came  from  a 
decision  at  these  meetings  was  that  the  law  centre  would  stop  doing  day-to-day 
advice  on  social  security,  and  stop  taking  on  cases  in  this  field.  This  was  be- 
cause there  was  felt  to  be  a  duplication  of  effort :  the  CAB  in  particular  are 
very  keen  to  do  social  security  work  and  now  with  more  full  time  trained 
workers  than  in  the  past,  have  a  high  degree  of  expertise  in  this  field.  The 
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Neighborhood  Advice  Centre  has  always  covered  this  area  very  well,  and  witn 
the  Welfare  Rights  Officers  established  ut  Social  Services  Ana  5  and  2  spe- 
cializing as  well,  it  was  decided  that  the  law  centre  would  take  referrals  on 
distinctly  legal  problems  from  these  agencies,  and  do  appeals  and  tribunals 
wlien  there  was  a  difficulty  in  attending  and  represening,  for  whatever  reason, 
but  would  not  continue  to  do  the  day-to-day  advice  work.  We  intend  still  to  be 
involved  in  campaigns  in  this  area,  and  have,  for  example,  done  several  appeals 
to  the  National  Insurance  Tribunal  on  claiming  biick  overpaid  pensions.  Three 
of  these  claims  were  subsecpiently  dropped  l»y  the  Commissioner  without  a 
hearing,  and  on  a  fourth  one  we  succeeded,  by  a  majority  decision  at  the 
tribunal,  in  stopping  tlie  Commissioners  from  claiming  back  £'AH4  that  had  been 
overpaid,  on  the  groiuid  that  the  pensioner  concerned  had  taken  due  care  and 
shown  due  diligence  in  attempting  to  avoid  overpayment.  The  pensioner  was 
unalde  to  read  or  write,  and  whenever  he  visited  the  office  to  encpiire  about  his 
entitlement,  he  was  told  to  go  away  and  write  in.  When  he  got  his  wife  to  write 
in  there  was  still  no  reply.  Incidentally,  the  Cliairman  of  the  Tribunal  showed 
himself  very  unsympathetic  to  the  problems  of  the  adult  illiterate,  a  factor 
which  gave  us  concern. 

ARLINGTON    ITOUSK 

One  member  of  staff  has  recently  become  involved  in  setting  up  a  group  to 
investigate  the  i»roblems  experienced  by  the  residents  of  Arlington  House,  a 
large  lodging  house  in  Arlington  Koad  by  Camden  Town  market,  where  there 
are  over  a  thousand  beds.  With  some  local  residents,  a  community  worker  and 
a  sfK'ial  worker  from  Area  2  Social  Services  we  have  set  up  an  Action  (iroup 
and  the  law  centre  produced  an  initial  report  for  the  group  sketching  out  the 
three  main  areas  of  concern.  These  are  briefly  : 

1.  Medical  problems 

It  has  frefpiently  been  reported  that  residents  of  Arlington  House  have  great 
difficulty  in  getting  medical  attention :  they  find  it  hard  to  get  accepted  on  to 
GT's  lists;  they  find  it  difficult  to  get  primary  medical  care  of  the  kind  that 
pensioners,  in  particular,  are  in  need  of;  and  the  management  of  Arlington 
House  have  stated  that  they  have  frequently  found  problems  of  getting  doctors 
to  visit  sick  residents.  They  have  been  unable  to  get  constructive  help  from  the 
Family  Practitioners  Committee  an  dhave  been  known  to  advise  i)eople  in 
need  to  attend  casualty  and  emergency  departments  of  local  hospitals  when 
unable  to  get  the  help  they  need  form  a  (iV.  The  group  is  proceeding  to  research 
the  statutory  liabilities  and  duties  of  the  various  l)Odies  concerned,  and  to  take 
up  these  problems  with  the  Area  Health  Authority  and  the  Local  Authority. 

2.  Claiming  welfare  henefita 

Throughout  our  five  years  at  the  law  centre  we  have  had  contact  with  resi- 
dents of  Arlington  House  who  have  had  problems  with  claiming  supplementary 
benefit.  unemi)loyment  benefit,  sickness  benefit  and  invalidity  benefit  as  well  as 
pensions.  The  problems  often  arise  because  the  Arlington  House  residents  are 
classed  as  being  "of  no  fixed  abode"  as  they  live  at  a  common  lodging  house, 
and  they  must  therefore  claim  at  Scarl)orough  Street,  El.  The  use  of  specialist 
offices  in  this  instance  penalises  the  claimant  both  financially — it  costs  at  least 
80p  return  to  Scarborough  Street  from  Camden^ — and  socially,  by  the  stigma  of 
segregation.  Another  problem  is  that  many  of  the  residents  are  paid  on  a 
Monday  and  often  are  unable  to  save  enough  to  take  advantage  of  the  cheaper 
weekly  rent  offered  on  a  Friday.  We  are  also  concerned  that  the  men  of  Arling- 
ton House  are  not  receiving  exceptional  nee<ls  payments  to  cover  their  clothing 
needs.  The  group  is  taking  up  these  problems  with  the  DHSS  at  local  and  na- 
tional level,  as  well  as  considering  whether  to  combine  with  CHAR  (Cam- 
paign for  the  Homeless  and  Rootless),  who  are  campaigning  to  get  the  specialist 
offices  closed  down. 

S.  Housing 

Many  of  the  residents  at  Arlington  House  can  be  classified  as  homeless  per- 
sons qualifying  for  rehousing  by  the  local  authority  under  the  Housing  (Home- 
less Persons)  Act  1977.  That  is,  they  are  disabled,  handicapped  or  elderly  and 
can  be  treated  as  special  cases  under  the  Act.  The  fact  that  the  others  have  a 
bed  each  night  in  Arlington  House  means  that  the  local  authority  does  not 
regard  them  as  immediately  homeless,  though  it  is  true  that  social  workers 
have  managed  to  get  a  small  number  of  men  rehoused  from  there  by  Camden. 
The  action  group  is  concerned  that  Camden  has  made  little  effort  to  date  to 
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carry  out  their  responsibilities  in  informing  these  people  of  their  housing  rights, 
discussing  their  housing  situation  with  them,  or  making  other  provision.  The 
group  is  intending  to  take  up  these  problems  with  the  Local  Authority  Housing 
Department,  councillors  and  the  MP,  Jock  Stallard,  who  has  always  shown  an 
interest  in  and  concern  for  the  vagrant  population. 

Finally  the  group  is  pursuing  the  idea  of  a  'drop-in'  day  centre  for  the 
residents  of  Arlington  House  and  others  in  similar  need,  which  would  be  a 
place  to  go  in  the  daytime  and  get  a  cheap  cup  of  tea,  along  with  advice  on 
social  security  and  other  problems,  and  hopefully,  primary  medical  care.  This 
is  not  a  new  idea  :  an  Urban  Aid  application  was  put  in  and  accepted  in  1977 
for  just  such  a  centre.  However  plans  have  got  no  further,  and  the  group  now 
plans  to  investigate  this  and  press  for  action. 

Camden   Community  Law  Centre  Management  Committee 

Members  of  organisations  permantly  represented  : 

David  Osborne,  Camden  Council  (Conservative). 

Ivor  Walker,  Camden  Council  (Labour). 

Julian  Fulbrook,  Camden  Council  (Labour). 

Rosalind  Brooke,  Academic  Specialist. 

Jane  Bebbington,  Citizens  Advice  Bureau. 

David  Rosenberg,  West  London  Law  Society. 

Gerry  Fear,  Holborn  Law  Society. 

Rachel  Wiggans,  Mary  Ward  Centre. 

Gerard  Oilier,  Neighbourhood  Advice  Centre. 

Harriet  Harman,  National  Council  for  Civil  Liberties. 
Representatives  from  the  local  community  : 

Keith  Armstrong,  Disablement  Income  Group. 

Tom  Kay,  Camden  Square  Tenants'  and  Residents'  Association. 

Len  Woodley,  Camden  Council  for  Connnunity  Relations. 

Vic  Heath,  Camden  Trades  Council. 

Martin  Gibrill,  Hadley  Street  Youth  Club. 

Naomi  Angell,  Camden  Women's  Aid. 

Catriona  Jarvis,  Rights  of  Women. 

Nicola  Chitterton.  Gingerbread. 

Maria  Phillipou,  Greek  Speaking  Community. 

Ted  Hareham,  Camden  Pensioners  Trade  Union  Action  Association. 

Camuen  Community  Law  Centre  Staff 

Housing  Unit :  Susan  Berger,  Jeremy  Cooper,  Hilary  Evans,  Louise  London. 
p]mployment  Unit :  Philip  Leask,  Gay  Moon,  Pat  Ryder. 

Family  Unit :  Penny  Gushing,  Carol  Ackroyd,  Rachel  Hodgkin,  Elsie  Shar- 
pies (and  education),  Hester  Watson. 
Bookkeeper :  Gillian  Welch. 
Social  Security  :  Pippa  Cosin. 

Case  Statistics  for  Year  1977-78 

Cases  taken  on  during  the  year 

Page. 

Housing 361 

Employment 70 

Family 65 

Welfare   right.s 47 

Crime    220 

Miscellaneous    56 

E  renin  (J  adriee  sessions  during  the  year 

Housing 618 

Employment 409 

Family    217 

County  court 130 

Personal   injury 44 

Motoring  offences 35 

Immigration 10 

Legal  miscellany 190 
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Oral  advice  for  March   J97S 

Housiug 278   (30%) 

Legal  miscellaneous 143  (167c) 

Family   SO     {G%) 

Crime  55     (G7o) 

Employment   45     (5%) 

Consumer 53     {G%) 

Welfare  rights 87     (9%) 

Immigration   18     (2%) 

Other 18!)  (20%) 

Referrals  to  other  agencies  during  the  year  : 

Private  solicitors 863 

Consumer  Aid 185 

CABx 208 

Other  law  centres 10(5 

JCWI/UKIAS 57 

Council  73 

Social  Services 30 

Housing  Aid 55 

Mr.  Hogg 21 

Councillors 85 

Medical 23 

Mary  Ward 67 

Rent  Tribunal  and  Rent  Officer 18 

NAC 29 

Courts 22 

Unions 28 

Other 187 

Total  2, 153 
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Appendix  7  (d) 


The  Haw  Society 

History,  Organisation  and 
Work  of  Solicitors  in 
England  and  Wales 


BRIEF  HISTORY 

A  legal  profession  in  various  branches  has  existed  in  England 
as  far  back  as  the  13th  century.  By  the  end  of  the  17th  century 
the  legal  profession  was  divided  into  several  categories  of 
which  the  most  important  were  barristers,  solicitors,  attorneys 
and  proctors.  The  attorney  was  the  representative  and  adviser 
of  his  client  for  many  purposes.  Solicitors  were  associated 
particularly  with  matters  relating  to  land  and  proctors  were 
concerned  with  ecclesiastical  law,  which  in  those  days 
included  matrimonial  affairs.  By  the  Judicature  Act  of  1873 
these  various  functions  were  merged  and  the  title  "solicitor" 
generally  adopted.  From  then  on  there  were  effectively  only 
two  branches  of  the  profession,  barristers  and  solicitors. 


Solicitors  and  Overseas  Lawyers 

The  legal  profession  in  England  and  Wales  is  organised  in  a 
different  way  from  that  on  the  continent  of  Europe,  and  in 
other  parts  of  the  world  the  organisation  differs. 

In  general,  however,  the  organisation  of  the  legal  profession  is 
the  result  of  local  historical  and  social  factors  and  its 
development  reflects  response  to  changing  needs  and 
conditions.  It  should  also  be  noted  that  in  all  civilised 
countries  the  basic  principles  of  professional  conduct  are  the 
same.  These  relate  to  the  lawyers'  duty  to  the  court  as  well  as 
to  his  client,  his  obligation  to  preserve  the  secrets  and 
confidence  of  his  client,  avoidance  of  acting  where  there  is  a 
conflict  of  interest,  and  the  maintenance  of  his  independence 
from  outside  influences. 
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Solicitors  and  the  Bar 

It  is  now  long  established  in  England  that  no-one  can  practise 
both  as  a  barrister  and  a  solicitor.  Barristers  have  (with  limited 
exceptions)  the  sole  right  of  audience  in  the  higher  courts  but 
solicitors  appear  as  advocates  in  the  lower  courts  where,  in 
fact,  98%  of  cases  are  tried.  Solicitors  have  (with  limited 
exceptions)  the  sole  right  of  direct  access  to  a  barrister.  Thus, 
solicitors  in  any  part  of  the  country  may  avail  themselves  of 
the  services  of  experienced  members  of  the  Bar.  There  are 
approximately  4,076  barristers  in  England  and  Wales  of  whom 
over  2,894  practise  in  chambers  in  London  in  the  Four  Inns  of 
Court.  There  is  also  a  large  number  of  barristers  employed  in 
central  and  local  government  and  in  commerce  and  industry. 


Solicitors  and  the  Courts 

The  Master  of  the  Rolls  (a  Senior  judge  who  presides  over  the 
Court  of  Appeal)  has  important  responsibilities  with  regard  to 
the  solicitors'  branch  of  the  profession  and  this  reflects  the  fact 
that  from  earliest  times  solicitors  as  officers  of  the  Supreme 
Court  have  been  subject  to  close  control  by  Judges  and  by 
Parliament.  That  Court  has  an  inherent  jurisdiction  over 
solicitors  which  is  based  on  the  court's  responsibility  for 
maintaining  a  high  standard  of  conduct  on  the  part  of 
solicitors.  Many  of  the  functions  once  exclusively  the  province 
of  the  Master  of  the  Rolls,  however,  are  now  exercised  by  The 
Law  Society  alone  and  others  are  exercised  by  the  Society  with 
the  approval  of  the  Master  of  the  Rolls;  for  some  purposes 
approval  of  the  Lord  Chancellor  and  the  Lord  Chief  Justice  is 
also  required. 


The  Law  Society 

The  Law  Society,  established  in  1825,  is  not  only  the 
professional  body  of  solicitors  in  England  and  Wales,  to  whose 
regulations  all  solicitors  are  statutorily  subjected,  but  also  their 
professional  association,  membership  of  which  is  voluntary. 

The  first  Royal  Charter  was  granted  to  the  Society  in  1831. 
A  second  Charter,  granted  in  1845,  defined  the  objects  of  the 
Society  as  "promoting  professional  improvement  and 
facilitatmg  the  acquisition  of  legal  knowledge".  These  remain 
its  objects  today.  It  exercises  power  over  all  solicitors,  whether 
or  not  they  are  members,  and  lays  down  the  requirements  of 
their  education,  training,  admission  and  conduct.  Over  the 
last  150  years  Parliament  has  entrusted  the  Society  with  vastly 
increased  powers  for  the  benefit  of  the  public. 

Local  Law  Societies 

Apart  from  The  Law  Society  itself,  there  are  121  local  law 
societies  whose  territories  between  them  cover  the  whole  of 
England  and  Wales.  Any  solicitor  may  join  his  local  law 
society,  and  many  societies  have  a  hundred  per-cent 
membership.  These  societies  vary  in  size  and  range  of 
activities;  some  societies  are  older  than  The  Law  Society  itself. 
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They  are  autonomous  and  quite  independent  of  The  Law 
Society  and  perform  primarily  an  educational  and  social 
function.  They  are  frequently  consulted  by  The  Law  Society 
on  matters  of  policy  and  practice,  and  fulfil  an  invaluable  role 
in  organising  various  forms  of  legal  assistance.  They  have  no 
formal  disciplinary  powers  over  their  members. 


Education 

A  person  wishing  to  become  a  solicitor  must  be  of  good 
character,  have  attained  the  requisite  standard  of  general 
education,  completed  a  period  of  articles  of  clerkship  (a  form 
of  apprenticeship  in  a  solicitor's  office)  and  passed 
examinations  laid  down  by  the  Society.  The  great  majority  of 
entrants  are  university  graduates  and  most  now  possess  a  law 
degree,  although  this  is  not  obligatory. 

The  object  of  service  under  articles  is  to  give  the  entrant 
practical  experience  of  the  work  done  by,  and  the  standards 
and  professional  ethics  required  of  a  solicitor.  During  his 
period  of  service  under  articles  the  articled  clerk  must  submit 
to  the  Society  from  time  to  time  a  certificate  from  his  principal 
that  he  has  worked  satisfactorily  and  shown  himself  a  fit  and 
proper  person  to  be  admitted  as  a  solicitor.  A  similar  certificate 
is  required  before  the  clerk  enters  for  the  Society's 
examinations  and  before  he  seeks  admission  as  a  solicitor. 
Courses  of  training  for  articled  clerks  are  provided  at  the 
Society's  own  teaching  establishment.  The  College  of  Law, 
which  has  premises  at  London,  Guildford  and  Chester,  and  at 
approved  polytechnics  in  various  parts  of  the  country. 


THE  PRACTISING  SOLICITOR 

The  Practising  Certificate 

On  admission  as  a  solicitor,  the  entrant  is  entitled  to  apply  to 
the  Society  for  a  practising  certificate.  This  is  issued  annually 
on  payment  of  a  fee  to  the  Society,  the  amount  of  such  fee 
having  been  approved  by  the  Master  of  the  Rolls.  The 
certificate  entitles  the  holder  to  practise  as  a  solicitor,  and 
undertake  certain  work  reserved  to  solicitors  and  others  by  ss. 
20-24  of  the  Solicitors'  Act,  1974. 


The  Solicitor  in  private  practice  and  in  employment 

A  solicitor  may  practise  on  his  own  account,  as  a  sole  principal 
or  in  partnership  with  other  solicitors,  or  he  may  be  employed 
at  a  salary  by  another  solicitor,  by  a  government  or  local 
government  department,  in  a  nationalised  industry  or  by  a 
non-legal  employer  in  commerce  and  industry,  or  at  a 
neighbourhood  law  centre.  All  solicitors,  however,  are  subject 
to  the  same  basic  rules  of  professional  conduct  and  discipline 
and  are  entitled  to  privilege.  There  are  no  distinctions  made  by 
the  Society  between  different  types  of  solicitor.  There  are  over 
32,812  solicitors  holding  practising  certificates,  of  whom  the 
vast  majority  are  members  of  The  Law  Society.  Approximately 
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26,488  solicitors  are  engaged  either  as  principals  or  as  salaried 
assistants  in  private  practice,  the  remainder  being  mainly 
divided  between  central  andlocttl  government,  commerce  and 
industrv',  including  the  nationalised  industries,  and  the 
teaching  profession. 


Other  Staff 

In  addition  to  solicitors  and  intending  solicitors,  the  staff  of 
the  solicitors'  offices  normally  includes  assistants  who  are  not 
and  do  not  intend  to  become  solicitors.  Some  of  these 
assistants  mav  be  members  of  the  Institute  of  Legal  Executives 
and  will  be  experienced  in  their  specialised  fields  of  activity.  In 
April,  1978  there  were  5,988  fellows  of  the  Institute,  4,127 
associate  members  and  4,023  students.  The  Institute  sets  its 
own  examinations  for  members  and  fellows  and  exercises 
jurisdiction  over  their  conduct. 


Control  of  Standards  of  Professional  Conduct 

The  professional  conduct  of  solicitors  is  strictly  controlled  and 
detailed  rules  and  regulations  including  the  Solicitors  Practice 
Rules,  1936-1975  ha\e  been  made  by  the  Council  of  The  Law 
Society  under  their  statutory'  powers,  with  the  approval  of  the 
Master  of  the  Rolls.  These  are  designed  to  maintain  and,  where 
necessarv ,  improve  standards  of  conduct,  to  ensure  freedom 
from  conflicts  of  interest  and  give  full  protection  to  the  public. 

The  Solicitors'  Accounts  Rules,  1975  (which  replace  earlier 
rules  dating  back  to  1935),  provide  for  the  maintenance  of 
proper  books  of  account  and  recording  systems  for  clients' 
money,  which  must  be  banked  separately  from  the  solicitors' 
own  money.  The  Solicitors'  Trust  Accounts  Rules,  1975  deal 
with  certain  categories  of  trust  money.  Under  both  sets  of 
these  Rules  the  Council  have  the  power  to  inspect  solicitors' 
books  of  account  to  ascertain  whether  or  not  there  is 
compliance  with  the  Rules.  The  Accountant's  Report  Rules, 
1975  provide  that  solicitors  must  submit  annually  a  report 
from  an  independent  accountant,  whose  qualifications  are  also 
laid  down  in  the  rules  and  who  must  be  a  member  of  an 
approved  professional  accounting  body,  to  confirm  that 
solicitors  have  complied  with  the  Solicitors  Accounts  Rules. 
Failure  to  comply  with  any  of  these  Rules  may  involve 
solicitors  in  proceedings  before  the  Solicitors  Disciplinary 
Tribunal. 

In  addition  to  the  statutory  rules,  there  is  a  considerable  body 
of  "case  law"  relating  to  solicitors'  professional  conduct;  this 
is  made  up  of  judgments  of  the  Court,  statements  in 
individual  cases  by  the  Disciplinary'  Tribunal,  and  opinions  of 
the  Council,  usually  given  through  the  Professional  Purposes 
Committee  of  the  Council.  These  and  other  statements  on 
professional  conduct  are  contained  in  the  Council's  official 
publication  entitled  "A  Guide  to  the  Professional  Conduct  of 
Solicitors"  issued  by  the  Council  in  1974,  replacing  an  earlier 
version  published  in  1960.  From  time  to  time  additional 
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statements  are  published  in  the  Society's  Guardian  Gazette 
distributed  free  of  charge  to  all  practising  solicitors. 

The  Solicitors  Disciplinary'  Tribunal  was  reconstituted  under 
the  Solicitors  Act,  1974  to  hear  complaints  against  solicitors;  it 
is  not  under  the  jurisdiction  of  the  Council  of  The  Law  Society 
but  is  an  entirely  separate  and  dishnct  Tribunal  whose 
members  are  nominated  by  the  Master  of  the  Rolls;  its 
membership  is  made  up  of  solicitors  (whether  or  not  they  are 
or  have  been  members  of  the  Council)  and  lay  members  of  the 
public.  The  Tribunal  has  statutory^  power  to  order  the  name  of 
a  solicitor  to  be  removed  or  struck  off  the  Roll  to  suspend  him 
from  practice  for  any  period,  to  impose  a  penalty  payable  to 
the  Crown  of  up  to  £750  and  to  make  an  order  for  payment  of 
costs  or  a  contribution  towards  the  costs  of  an  application.  In 
practice,  nearly  all  applications  to  the  Tribunal  are  made  on 
behalf  of  the  Society.  Complaints  against  solicitors  from 
members  of  the  public  and  other  solicitors  are  normally  first 
considered  and,  where  appropriate,  investigated  by  the 
Society's  Professional  Purposes  Department  and  Committee 
whose  conclusions,  if  unacceptable  to  the  lay  complainant,  are 
open  to  review  by  a  Lay  Obser\'er  appointed  by  the  Lord 
Chancellor.  High  standards  of  conduct  for  solicitors  are  laid 
down  by  the  Council  and  such  standards  are  strictly  enforced. 

Apart  from  matters  of  conduct,  Rules  were  made  in  1975  called 
the  Solicitors  Indemnity'  Rules,  under  powers  which  the 
Council  obtained  for  the  first  time  m  the  Solicitors  Act,  1974, 
providing  for  compulsor\'  insurance  against  negligence.  Basic 
minimum  cover  is  prescribed.  Most  firms  have  hitherto 
arranged  their  own  voluntar\'  insurance  and  many  voluntarily 
insure  for  more  than  the  basic  minimum  cover.  This 
compulsor\'  insurance  reinforces  the  protection  for  clients 
provided  by  the  Compensation  Fund,  which  has  operated 
since  1945  and  relates  only  to  dishonesty  or  failure  to  account. 
All  practising  solicitors  pay  an  annual  contribution  to  the 
Compensation  Fund  when  they  obtain  their  practising 
certificates  (except  in  their  first  three  years  of  practice).  The 
amount  of  the  contribution  is  laid  down  bv  the  Council. 


Control  over  Solicitors'  Charges 

All  charges  by  a  solicitor  are  subject  to  statutory  control.  Every 
client  can  have  his  bill  reviewed  by  a  Taxing  Officer  of  the 
court.  The  nature  of  the  control  depends  upon  the  nature  of 
the  work  undertaken. 

In  non-contentious  matters  (i.e.  work  not  involving  court 
proceedings)  charges  must  be  fair  and  reasonable  in 
accordance  with  eight  principles  laid  down  in  the  Solicitors 
Remuneration  Order  1972.  A  client  who  is  dissatisfied  with  his 
solicitors'  charges  and  is  unable  to  reach  agreement  with  them 
may,  in  appropriate  circumstances,  ask  the  solicitors  to  obtain 
from  the  Society,  at  no  expense  to  the  client,  a  certificate  as  to 
whether  the  bill  is  fair  and  reasonable  or,  if  not,  what  would 
be  a  fair  and  reasonable  sum  to  charge.  In  addition  to  this 
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right,  the  client  may  apply  to  the  court  to  have  the  bill  "taxed" 
bv  a  Taxing  Officer  of  the  court.  Taxation  can  involve  the  client 
in  expense  in  the  same  way  as  any  other  litigation. 
In  contentious  matters  (i.e.  work  involving  court  proceedings) 
the  position  is  more  complicated;  it  ranges  over  civil  or 
criminal  trials,  with  or  without  one  or  other  party  being  legally 
aided,  and  under  what  is  known  as  the  indemnity  rule  the 
unsuccessful  party  may  be  called  upon  to  pay  all  or  part  of  the 
legal  charges  incurred  by  his  opponent.  As  in  non-contentious 
matters  the  client  may  apply  to  the  court  for  an  order  that  the 
bill  oi  his  own  solicitors  be  taxed. 


THE  WORK  OF  SOLICITORS 

The  work  which  solicitors  undertake  reflects  the  ever- 
changing  pattern  of  social  and  commercial  life  and  the 
increasing  volume  of  legislation  and  government  involvement 
at  central  and  local  level  in  the  life  of  the  individual,  or  the 
partnership,  company  or  nationalised  undertaking.  The  way 
in  which  solicitors  organise  themselves  to  carry  out  their  work 
reflects  the  increasing  complexity  of  the  law  and  the  increasing 
demands  made  upon  them.  Firms  of  solicitors  range  in  size 
from  single  practitioners  to  large  firms  with  ovei*  fifty  partners, 
many  salaried  solicitors  and  large  numbers  of  other  employed 
staff  such  as  legal  executives,  accountants,  cashiers,  office 
managers,  secretaries,  telex,  machine  and  telephone 
operators,  messengers  and  receptionists.  Between  these  two 
extremes  there  is  a  wide  variety  of  different  sized  firms. 

In  recent  years  the  number  of  solicitors  employed  whole-time 
by  government,  local  government,  nationalised  and  other 
industries  and  companies  has  steadily  increased.  This  reflects 
the  need  for  "in-house"  legal  advice  to  be  readily  available  to 
government  and  management  on  a  wide  variety  of  subjects. 
Nlany  employed  solicitors  work  as  part  of  the  management 
team  as  well  as  giving  advice  on  legal  matters.  In  local 
governm.ent,  a  large  proportion  of  chief  executives  are 
solicitors  and  solicitors  play  a  large  part  in  the  organisation 
and  administration  of  local  authority  work  for  which  their 
training  and  experience  well  equips  them.  When  achng  as 
solicitors,  however,  they  remain  in  all  respects,  full  members 
of  the  profession  and  subject  to  full  professional  discipline. 

The  growth  of  firms  has  been  in  response  to  more  varied 
demands  for  legal  advice  and  assistance  from  the  public  and 
also  as  an  attempt  to  cope  with  the  ever-rising  overhead  costs 
and  to  make  effective  use  of  centralised  office  services.  In 
many  firms  work  is  divided  between  departments  with  a 
partner  or  partners  in  charge  of  a  team  of  assistants  and 
supporting  staff.  A  number  of  firms  have  overseas  branches. 
There  are  also  neighbourhood  law  centres  in  various  areas, 
mainly  London,  who  supplement  private  practice,  by 
providing  advice  and  assistance  mainly  in  the  field  of  welfare 
law. 
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Most  firms  provide  for  their  clients  a  "general  practitioner" 
service  but  many  individual  solicitors  in  both  large  and  small 
firms  specialise  within  a  firm  in  particular  subjects  such  as 
trusts,  tax,  company  and  commercial  work,  litigation, 
conveyancing,  wills  and  probate,  landlord  and  tenant 
disputes,  advice  on  welfare  benefits  and  industrial  tribunal 
work.  This  is  far  from  an  exhaustive  list  of  the  main  types  of 
work  of  solicitors;  it  may  indicate,  however,  the  wide  range  of 
their  activities.  It  should  be  noted  that,  particularly  since  the 
U.K.  joined  the  European  Community,  solicitors  have  had  an 
increasing  role  to  play  in  advising  clients  in  particular  aspects 
of  law  affected  by  the  Community.  In  general,  in  any  geo- 
graphical area,  solicitors  will  be  found  who  are  able  to  supply 
the  particular  needs  of  the  locality.  For  example,  in  an  agricul- 
tural community  there  will  be  solicitors  able  to  advise  on  the  law 
affecting  those  working  on  the  land.  In  an  industrial  area  there 
will  be  more  concentration  on  the  law  affecting  industrial 
matters.  It  should  be  borne  in  mind  that  for  a  firm  of  solicitors 
to  advise  their  client  effectively  upon  a  particular  aspect  of  the 
law  they  must  also  be  competent  in  other  allied  aspects.  For 
example,  to  carry  on  a  competent  conveyancing  practice  the 
firm  must  be  able  to  help  their  client  on  matters  such  as  town 
planning  and  local  bye-laws,  landlord  and  tenant  law,  banking 
and  finance,  insurance,  tax  and  rating.  Conveyancing  includes 
not  only  the  purchase,  sale  and  mortgage  of  private  houses 
but  also  that  of  many  other  types  of  property  including  farms 
and  industrial  and  commercial  premises. 

Solicitors  in  private  practice  are  the  first  point  of  contact  for 
persons  seeking  legal  assistance.  Their  firms  will  be  called 
upon  to  deal  with  a  wide  variety  of  legal  problems,  some 
incer-linked  and  many  extending  beyond  the  preparation  of 
documents  or  matters  of  a  strictly  legal  character.  Indeed,  such 
is  the  close  relationship  between  solicitor  and  client  that  the 
solicitor  is  frequently  consulted  on  family,  business  and  other 
matters  which  have  hardly  any  legal  content  at  all.  This  is 
because  the  client  knows  he  can  turn  to  his  solicitor  for 
impartial  advice  in  complete  confidence. 


LEGAL  AID 

The  Legal  Aid  system  in  England  and  Wales  is  divided  into 
two  distinct  and  separate  categories.  Crimmal  Legal  Aid 
covers  representation  in  criminal  cases  of  virtually  all 
descriptions.  Civil  Legal  Aid  is  available  for  almost  every  other 
problem  except,  for  example,  cases  of  defamation,  so  that  its 
range  is  enormous.  Eligibility  for  legal  aid  depends  upon 
means. 


346 


The  Civil  Legal  Aid  Scheme  was  originally  introduced  into 
Parliament  in  1949  largely  as  a  result  of  proposals  put  forward 
by  The  Law  Society  which  administers  Civil  Legal  Aid  under 
the  general  supervision  of  the  Lord  Chancellor.  Legal  Aid  in 
criminal  matters  is  administered  by  the  Courts  under  the 
general  supervision  of  the' Home  Office;  The  Law  Society  is 
not  responsible  for  its  administration  although  it  plays  an 
important  part  in  the  assessment  of  costs 

In  addition  to  the  formal  Legal  Aid  Scheme  many  solicitors 
participate  through  local  law  societies  in  over  200  rota  and 
referral  schemes  organised  in  conjunction  with  local  Citizens' 
Advice  Bureaux.  There  are  also  80  Duty  Solicitor  Schemes  for 
those  requiring  the  assistance  of  solicitors  at  a  court. 


OTHER  ACTIVITIES  OF  SOLICITORS 

Many  solicitors  play  a  leading  part  in  their  local  communities  in 
a  voluntarv'  capacity  on  local  committees  of  a  civil,  charitable 
and  social  character.  Others  occupy  part-time  posts  of 
responsibility  such  as  coroners  or  their  deputies,  clerks  to 
Commissioners  of  Taxes,  Chairmen  or  Members  of  various 
Tribunals,  e.g.  dealing  with  industrial  injuries  and  rents.  Since 
the  Courts  Act,  1971,  solicitors  have  been  eligible  for 
appointment  as  Recorders  (part-time  judges).  There  are  at 
present  36  solicitor  Recorders.  A  number  of  solicitors  are  also 
Stipendiary  Magistrates  and  a  larger  number  are  whole-time 
or  part-time  Clerks  to  Justices. 
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